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. W AND FOREIGN RELATIONS 4
130 CHAPTER 5: PUBLIC INTERNATIONAL LA SOV AESe e i
: | ATIONAL Law 131
A. Introduction treaties, (b) customary international law (¢) ge
- bsidi y \*/ Beneral Principles of law el 1
and (d) as subsidiary means for identifying rules of internationa] recognized by states
: . . ves being a source of international la B ational law (as opposed e ¢
« : ' relations, feature in claj . | w), judicial d them-
501 Public international law ( mtcrnaho:xal law’), and for::‘g:s Sl Ph SR s n:l?u;s for jy. highly qualified publicists [ie jurists including aca de:llsmns and ‘the teachings of the
dicial review more than ever before. What.was once W 11€d 10 regy,. Cwriters] of the various nations
lating the conduct of states on the international P‘a;‘f’ PO ISP AN n;lmcrous fields of
activity which are of direct concern to domestic law, mcludmg. p}lbluc law.” A sharp division
between the domestic and international spheres is much less }flSlbl? (?day than. In the pagt 4 Treaties, resolutions, and other |
The courts have recognized this to be a ‘undamental change’ that is ‘reflected in a 8owing International instruments
willingness to address and investigate the conduct of foreign states and issues of publjc inter. Treaties

national law when appropriate’® Against this backgrom.\d, it }?as been said that [tloday, do.
mestic cases involving the foreign relations of the U.mted Kingdom are part of the Staple
diet of the High Court, in particular the Administrative (;oun, ax.1d of the ?ppellatc courts
and many of these cases raise wide-ranging questions of mt.crnatxon.al law including inter.
national humanitarian law’ and, as a result, ‘{a] com mand o.fmtemau.onal law and domestjc
foreign relations law has become an indispensable elcment' in the equipment of every public
lawyer-® Public law governs both the reception of internanonal.la.w in d.omesuc law and the
extent to which the conduct of foreign relations is subject to judicial review.”

B. Sources of International Law i obligations.'s It follows that a‘trca e vt reconds s ntentto: 5,06

Introduction _ » convention) and ‘charter’ Even

5.02 Whereas foreign law is to be proved before the courts as fact,® the content of international
law must be pleaded as law.’ The determination of questions of international law is a matter
for the courts, not expert evidence.'® The courts have regard to the same sources of g\:@
national law as would an international court. The sources of international law arg;

" : ; ."-\ .

'@c the Statute of the International Court of Justice 1 widel

945. " > .
tatement of the sources of international law: see eg R va;o:rs étlrl: t{l{chmu litan mpmm.ﬁa: becx,mmm
bggldm ‘ékaar;:’ (No 3) [23231 L AC 147, HL, 282 per Lord Phillips. Unilateral 2 - =
publicly made are intended to be binding are bl Vine : - :
O does not appear to be any reported case in gare capa °°f8}“"‘8meto.mmn§uomllcploblmbmthae
4

of a putative unilateral declaration,
12 Theofficial record of the United Ki
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public law fields, such as immigration, foreign law is generally pleaded through expert evidence: se¢

bt 0| SRR . o |
secretary of State for the Home Department [2018) EWCA Civ 2483, [2018) 4 WLR 166, para
» be general approach in judicial review proceedings, however, is that matters of foreign law fll
- .G:“”“b"h‘mmkmmdapmwidencemnmnotbefouthcdccklon'
(GA) v Secretary of State for the Home Department [2021) EWHC 868 (Admin), paras

3 '. ﬂs“‘gg ! ‘{Mw &x Trading Cl“’“'?"’é;‘f‘”' 4 (.?entml Bank of Nigeria (19771 QB 529, CA, 569 per Stephenson L)
per Green LJ: R ( v #der Majesty’s Treasury [2021) EWCA Civ 783, [2021] STC 1203, paras 102
of State for Foreign and Commonwealth Affairs (2020) EWHC 1620
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132 CHAPTER 5: PUBLIC INTERNATIONAL LAW AND FOREIGN RELATIO N /‘/

505 The conclusion of a treaty entails several discrete processes: negotiation and dp, . : 1+ a rule set forth in a trea | ' 133
adoption of the final text(s),'* and the authentication of the text(s) as authentc m?’ B Inprite ;;i:;:lm an emerging rulc.z 31‘3':;'3? o ung rule of customary internationst
tive.!® For a treaty to establish rights and obhgahon; for a particular state, thy State “fini. law ,“tl‘l e acceptance of a treaty rule may be 4 form'";fy does not enter into force® foy other
have expressed its consent to be bound by the treaty,” and the treaty must haye Chtereq st casess ¢ for the purposes of identifying customa i practice which may be takers into
force;2! for the particular state, the rights and obligations are established frop, Nto accoun ry international Jaw, %
whichever of these events occurs later in time.”2 However, one or more COﬂtl‘ac(ing 1 _olutions of the UNSC and UNGA
may agree to the provisional application of the treaty (in whole or in part) pending etalq Rﬁ&er the resolutions of the United Nations Secur: P
into force for that state (eg pending its ratification).”* The VCLT also imposes an imcnt'ry N’:h ¢ United Nations General Assembly (‘the UNr(';tX ) ouncil ("he UNSC'Y! nor those
obligation to refrain from acts which would defeat the object and purpose of the treaty onm \Of'n’s jre instruments adopted by those organs of the UNare treaties. Rather, such resoly.
state which has (a) signed a treaty that is subject to ratification, acceptance, or appmmn a g«;ﬂw Decisions of the UNSC including (but not ki fu)rz;:a:‘u'to a treaty, ie, the UN
(b) expressed its consent to be bound by the treaty, pencingthe entry into force of the tre 3 | ~.tions adopted under Chapter VII of the UN Charter (actio: 't;mm st
and provided that such entry into force is not unduly delayed.** aly lu With respect to threats to the

ce, breaches of the peace, and acts of aggre

$S10 indi
i’;lc:luding the United Ki ") are binding on UN Member States,

» by virtue of their treaty obligations under the Charter

5.06 Asa matter of international law, each treaty is binding upon the parties to it, and their treaty

obligations must be performed by them in good faith.25 A state party cannot invoke W | UNSC rcsolu:ltolns tha % ZO::;m a decision have the force of recommendations only.”
mestic law, including its constitution, as an excuse or justification for failure to perform pursuant to @ er, in the event of a conflict between obligations under
treaty obligation.?® As a general rule, a treaty binds only the state parties to it.27 Through the & eement, the obligations
treaties, two or more states may ‘contract out” of (non-peremptory) rules of customary ipter. international agreements’
national law which would otherwise apply to the relations between the treaty parties. In g, h gations under customary

situations, the customary international law rule subsists and continues to bind the treaty

parties in their relations with non-treaty parties. n to comply with UNSC resolutions may compel Member States to

, qntrayentd)f their obligations under the European Convention on Human Rights
4 chhere are two important caveats. First, since the UNSC is presumed not

concerning the transfer of specific detainees). The Universal Declaration of Human Rights 1948 is an example of ose obligations on Member States in breach of fundamental human rights,

such a written instrument. f licit language to the contrary is required before a UNSC resolution is held to
| : ation 36
8 Article 9 VCLT. | Q s S ch an obhg.atnon. Sccondly: whereas the House of Lords has held that the ob-
9 Article 10VCLT. | - n to comply with UNSC resolutions encompasses authorization for Member
2 Article 11 VCLT; seealso arts 12-17 VCLT. v O \ l e~ Al rization States
21 Article 24 VCLT. | . \ Y |
2 Article 24(3) VCLT. Unless a contrary intention appears from the treaty or is otherwise cstabh.@um, -

- 2 See eg Mohammed (Serdar) v Ministry of Defence [2015] EWCA Ciy 843, (2016] 2 WLR 247, para 221 (r=
versed in part on appeal: [2017] UKSC 2, [2018] AC 821). See further International Law Commission, "Draft
conclusions on identification of customary international law, with commentaries’ (2018), Yearbook of the
International Law Commission, 2018, vol I1, Part Two, draft Conclusion 11 and commentary.

- ¥ See R (Freedom and Justice Party) v Secretary of State for Foreign and Commonwealth Affairs [2018] EWCA
Civ1719, [2019] QB 1075, para 21; Benkharbouche v Embassy of the Republic of Sudan [2017) UKSC 62, [2019] AC

does not have retroactive effect: see art 28 VCLT. Sl .
2 Article 25 VCLT. The treaty may provide for provisional application or this may
between the negotiating states: see eg see Hulley Enterprises Ltd v Russian }f‘ed i
(Comm), [2021] 1 WLR 3429, paras 84-98 per Henshaw J. The United l(in.gdoms
application on an ‘exceptional basis’ only, and not as a means of bypassing

)

%othe : '
1] EWHCS$
use provisj

procedur

Foreign, Commonwealth & Development Office, Legal Directorate, "Treaties 1719, {20
(MOUs): Guidance on Practice and Procedures, March 2022, 8 (available 777, para 32 per Lord Sumption JSC. . _
2% Article 18 VCLT. Notwithstanding its status as an unincorporated recog- ¥ Asto the identification of customary international law, see paras 5.13-5.15.
nized that this obligation applies to the United Kingdom: see eg Khurts Ba Federal . ;; The UNSC has primary responsibility for international peace and security.
Court of Germany [2013] EWHC 2029 (Admin), [2013] QB 349, DC, para 22 per Moses 019] EWCA - UN Charter, art 25; United Nations Act 1946; Legal Consequences for States of the Contimued Presence of
DB O R N e N e . ~ South L Afﬁca in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970), Advisory

-
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Opinion of 21 June 1971, paras 113-114.
\ Se;‘;‘g’k‘(Akarca _y)vCMchomtableoﬂhcWcstYorkshirePolice [2017] EWHC 159 (Admin), DC, para 20 per

.
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- ™ UN Charter, art 103.
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2 Article 27 VCLT; International Law Commission, ‘Articles on the Res ,’Lﬁ“wfm;f’;ﬁm . wCommission, 58th Session, A/CNA/L682, 175-177, paras 344-346. Other passages of this repart were cited
Vroneful Acts. annesed to UNGA resolution 56/83, 12 December 2001, arts'3 and 32. See also R (Bashir) v with approval in Alseran v Ministry of Defence [2017] EWHC 3289 (QB), [2019] QB 1251, para 112 per Leggatt
S 7 7-68 (notingalsothatitisfist J:Asto peremptory norms of international law, see paras 5.16-5.17.
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contravention of their Convention obligatiop,
. : reasoned that, in the absence of a binding obligayy,,,
i mm:‘:z conflict between a Member State’s obligations R

under a UNSC resolution, there 5
the UI;Cbartcr and its obligations under the Convention.

s Lt :anal instruments
Non-blt!;:nl:‘lg::‘:g‘::z;‘;]i;]o macy frequently makes use of non-binding instrumen;,
o be termed, for example, ‘recommendations, guidelines, standards, eclarationg,
:.vhsch’ma}' i 15'.’00" tively, these instruments are sometimes referred to informally 4
‘:g&l:;f”‘l’mdpk’ widesp w;d acceptance by states of international standards reflecteq

in ‘soft law” as law may evidence an emerging rule of customary international law.

tered into by the United Kingdom
Under international law, a treaty is binding upon each party in respect of its entire

: ' ] is otherwise estah.

- dlﬁercnt intention appars from the trefty Oor 1Is o '

&ﬂs gz':cncl::i:gly treaties entered into by the United Kingdom automatically ex-
d . the entire te;ﬁtory of the United Kingdom, including the devolved nations %

tc'I‘l‘:c Ctlorow: Dependencies*! and Overseas Territories*? are neither constitutionally part

f the United Kingdom nor sovereign states capable of entering into treaties in their
2wn right.** The United Kingdom Government is responsible for their international

ce[2007] UKHL 58, [2008] 1 AC 332.A'pans 135. 39 pe Lor;i B‘i;l(gham

‘ ECtHR (GC), paras 109-110; Al-Duirmt v Switzeriand (2016)
CfAl-Jeddav WW&;" i 1)153323‘32!{123%-143. 14(9. However, in Hassan v United Kingdomn 38 BHRC
42 BHRC 163, ECtHR ( paes ion of art 5 ECHR so as to accommodate an inter-

' modify its interpretation
355, the Graad %% by the 1949 Geneva Conventions) which was not among the permis-
e Pf::m listed in art 5(1) ECHR. In Al-Waheed v Ministry ojDefatfe [2017) UKSC 2, [2017] A
sible grounds of the Supreme Court applied Hassan in the context of a non-international armed conflictin w
K o 1o detain was derived from UNSC resolutions: see para 60 per Lord Sumptigm]s
P Wik panlﬂpcrLordManaISQpanZpraLordHughesJSC. .
Bejﬂ’:' v Straw [2017] UKSC 3, [2017] AC 964, paras 95, 107(ii) per Lord Mance (refc gorespect-

5.10

The territorial scope of treaties en
5.1

3 R(Al-Jedda)v Secretary of State for Defen

* Seceg ; - from a United NagionsReposton the
el Institut de Droit International, and to a passage irom a [ 7% |
‘\:Idyodong.’m‘cmpan oftpe Detention as ‘a most valuable and imporuntsofthw?' “ﬁ

gmﬁo&(W)on!&«eﬁr i{:ﬂqmwp"epqrrm:{ LRSC 45, (201
4o follows that treaty obligatior wmcwe-pply , ..‘,mitory_‘,: e e
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Pt uo“s,’y and it is a long-standing practice that ¢

d .

~ tord

.
.

reaties 4
es unless the treaty expressly provides otherwise, 5 (e r:: if:‘o: apply (o these terri.
S . s

anism by which a contracting state may by declaration extend the treaty’
| calysa

o es for whose internati : . lica-
oo 1o territori lonal relations that state iS responsible. # pp
o =
o C : .
ustomary international law

ﬂ‘]j

: = that rule was in the process of formation and thereafter, the rule i i ’
ﬂgﬁrso Jong as it maintaigs its objection,* * ot applicable to that

mternational law

pted as law (opinio juris) by states (ie accepted as being required
a$¢aw5°).Sl State practice may take a wide range of forms and
t
atio

crn
tio

ship between thcstatcanddxctcrritoryinqumon:mdoﬁchlmsof

nal status of the relevant territories were confirmatory further,
ractice (4th edn, CUP 2023), 215-216. o fetim

d S Dickson, British Overseas Territories Law (20d edn, Hart 2018 23, 279-280;

, British Indian Ocean Territory Administration [2023] EWHC 767 (KB)).'DC: p;n;:.o' e
n,\Commonwealth & Development Office, Legal Directorate, “Treaties and Memorands of

ng’(MOUs): Guidance on Practice and Procedures, March 2022, 13, 24-25 (available on the govuk

. e'eg art 56 ECHR; Convention Related to the Status of Refugees, art 40.1. A reviously declared

"f :,id Kingdom to be applicable to a territory for whose international rdaﬁot::i‘ty ‘g ible s not
Rautomatically extended once that territory becomes a ‘new political entity’; in such a case a fresh declarstion is
Oj, quired: R &ancoult) v Secretary of State for Foreign and Commonwealth Affairs (No 2) [2008] UKHL 61, [2009]
AC 453, paras 63-64 per Lord Hoffmann (1953 declaration extending application of the ECHR to Mauritius pre-

' independence did not apply to BIOT, which emerged as a new political entity in 1965); R (Hoareau and Bancoult)
?iw of State for Foreign and Commonwealth Affairs [2020] EWCA Civ 1010, para 139. Cf R (Bashur) v
W of State for the Home Department [2018] UKSC 45, [2019] AC 484, paras 68-71 (1956 declaration
" extending the Refugee Convention to the British colony of Cyprus continued to apply 1o the territories which

‘remained under United Kingdom sovereignty (and excluded from the territory of the Republic of Cyprus) as

Sovereign Base Areas when Cyprus obtained independence in 1960).
~ ¥ Customary international law is sometimes referred to as ‘custom) ‘international custom, ‘international cus-
“tomary law), general international law) and ‘the law of nations! Confusingly, the phrase ‘general principle of inter-
él\iﬁoml law' is also sometimes used to refer to a rule of customary international law, rather than the distinct source
~ ofthat name: see eg Benkharbouche v Embassy of the Republic of Sudan [2017] UKSC 62, [2019] AC777, para &0
rLord Sumption JSC.

# See International Law Commission, ‘Draft conclusions on identification of customary international law,
with commentaries’ (2018), Yearbook of the International Law Commission, 2018, vol I1, Part Two, draft concie-

The term ‘rule’ is used to refer in a general sense to a legal rule, encompassing both obligations that can be
forn ate with precision and rules of a more general or more fundamental character, which are sometimes re-
fecred 1o as ‘principles’ of customary international law: see Delimitation of the Maritime Boundary in the Gulf of
Maine Area, Judg jﬂ,{p’m]_ ICJ Reports 246, para 79.

_ Clthesituations in which a state is merely seeking

o,'. Ply
Secretary of State for Defence [2009) EWCA Civ 7, 2010] QB 436, para 62 per Lavs LI However.

5
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*-L«-H_ e e R o i T ey 1 Lord '
o monwealth Affairs [2017) UKSC 62, [2019] AC 777, para 32 per LO(E S0 AER 0 o ) B 1075, para
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. themselves, save where the challenge is to the rafine.r.

and, in certain ¢ircumst : | € ratio 7
encompasses written, physical, and verbal acts ( ANCes, inaction) o ’p?z position under customary international | nality of th? decision-maker’s yiew

government officials and organs, including the decisions of. domestic courts.® The e i
predetermined hierarchy among the various forms c.sf prac:t.we.s‘3 In principle, for Xampe
a state’s voting practice and explanatory comments in relation toa QNG Aor UNSC i
Jution may be used as evidence that any statement of law contained in the resolutiop i &

cepted as law (opinio juris).

5.94 Fora particular practice to be capable of generating a rule of customary internation, law
it must be evidenced by sufficient examples on the part of a sufficiently ’epu‘scntati\r; ks
number of states > Provided that the practice is general, no particular duration is requireqd 5 o o, international law by adopting a version o
Whether there is sufficient state practice and opinio juris must be assessed on a case-by-case to "dev _
basis. Compilations of the practice of some states, including the United Kingdom, are Dub.
lished periodically.>

5.15 The party relying on the putative rule of customary international law must prove the exigt.
ence. at the relevant date,” of sufficient state practice (which includes a requirement thy
the state practice be sufficiently representative) and sufficient opinio juris>® It can be a Sig-
nificant challenge to meet this ‘very demanding’ test.>® If the court finds that it is necessary
and appropriate to determine the issue of the existence and conte.nt of a putative rule of
customary international law, the court does not defer to the executive’s view (or merely as.
sess whether that view is reasonably tenable); as a general rule, the courts decide the issye

| » however desirable.
Is simply not accepted by other states

ding on the circumsta i
custon?afy international law may need to be rcvxs:‘t:ls,l: ;:h“:‘:;
and opinio juris, applying the principles outlined above.&7

s (‘jus cogens’) and obligations owed to the international
a whole (‘erga omnes’)

| international law (most commonl
possibly general principles®®) have

y custom, but also poten-
the status of peremptory

' v Embassy of the Republic of Sudan [2017) UKSC 62. (2019
Rt ';‘ 1)f it is necessary to decide a point of [customary] mteri‘a[tional]l:\s t7o77 molve' S :S'rumblepq e

" 401 thire is an ascertainable answer, then the court is bound to supply that answer’ In relation to ‘non-
bty see para 5.29 (generally), paras 5.36-5.38 (unincorporated treaties), paras 5.67-5.69 (pure inter-
% o) law'issues and conduct purely on international plane), paras 5.70-5.72 (need for 2 ‘domestic foothold")
* ias 5.73-5.80, 5.84 (policies and decisions concerning conduct of foreign relations), paras 5.85-5.90 (Crown
Nact of state), paras 5.99-5.115 (foreign act of state). On the ‘tenability approach; see paras 5.116-117, 5.124, 5.126.

) 5134,5.137-5.148.

» national court decisions as a subsidiary means for the determination of rules of customary inter-
n:ﬁmA:l:w.setAI-WM v Ministry of Defence [2017] UKSC 2, [2017] AC 821, paras 147-151 per Lord Man
1SC (obiter). Cf Jones v Ministry of the Interior of the Kingdom of Saudi Arabia [2006] UKHL 26, [2007] 1 AC 2@

Hoffmann. See also International Law Commission, “Draft conclusions on identificatio
2 emw law. with commentaries’ (2018), Yearbook of the International Law Commissio
\ .
O , ‘,‘ :m‘itg"(medom and Justice Party) v Secretary of State for Foreign and Commonwealth Affairs [2018] EWCA Civ

- See eg A v Secretary of State for the Home Department [2005] UKHL 71, [2006] 2 AC 221, para 34 per Lord

o
A{\

S International Law Commission, ‘Draft oondusnonson identification of customary interna
commentaries’ (2018), Yearbook of the International Law Commission, 2018, vol 11, Part Tw

e oF

6(3) and commentary. . 19, {2019] QB 1075, para 19.

* See eg Benkharbouche v Embassy of the Rtpu“;;f Sudan lzt?){7<1; Uﬁ? 201 . ' ’éw Ry Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No 3) [2000] 1 AC 147, HL.
per w;z. mgéw?wgsmu?:a ]sggat‘m ; ' Z (Serd? ¢ Ing: 76 per Lord Millett (under customary international law, every state has jurisdiction to exercise extra-territorial
UKSC paraoi per Llord- . - L | TR T

tion in respect of certain international crimes); BE (Iran) v Secretary of State for the Home Department
~ [2008] EWCA Civ 540, para 29 (emerging rule of international law prohibiting the use of anti-personnel mines).

UKSC 1, [2017] AC 649, para 14 per Lord Sumption JSC (requiring ‘a uniformee
't ¥ ;‘ag;m eg R (Elgizouli) v Secretary of State for the Home Department [2019] EWHC 60, DC, [2019] 1 WLR 3463,

mcanﬁxminuothepmposedmk').%endcmminingwbdh'uap
courts may take into account particular relevant features of the putati &

2 2L, oo 5 . 4-90 (no rule of customary international law prohibiting the death penality or the provision of mutual legal
Secretary of State for Foreign and Commonwealth Affairs [2018] EW 3 ]&z‘e to states which retain the death penalty) (upheld on appeal on this groundm;:ux)ovemmed 0}: mo(b;)r'
(focusing on ‘affected states). 3 . : '~ ground: [2020] UKSC 10, [2021] AC 937, para 190 per Lord Carnwath JSC); R (Bashir) v Secretary of State
L:: CM fg;“;') VMI. o:f W‘I- tific l[:joo lnﬂfmammc:qm,m&?nzém omr:\‘clt;glrti:sr??mm;]. . |ﬁéHm Department [2018] UKSC 45, [2019] AC 484, para 70 (no rule of customary international law treating

~ the creation of new colonial entities as leaving unaffected the application of treaties which previously applied to
~ them); Benkharbouche v Embassy of the Republic of Sudan [2017] UKSC 62, [2019] AC 777 R (Septet) v Secretary
& of State for the Home Department [2003] UKHL 15, [2003] 1 WLR 856, para 20 per Lord Bingham (no customary
~ international law right of conscientious objection to military service); R (Abbasi) v Secretary of State for FcrcE:

op 8(2). Ak,

% As to modern British practice, see United Kingdom Materials in Interna Law, pl:zblished in British
Yen‘b:'ok&' International Law from 1978 onwards. For a comprehensive list of resources published by states and
fions, see Memorandum by the Secretariat, *Ways and means for making the evidence of customary inter-

Yearbook of the International Law Commission, 2018, vol I1, Part Two, draft Co

ety K

: . RO e IV. . and Commonwealth Affairs [2002] EWCA Civ 1598, (2003] UKHRR 76, para 69 (no customary in
B e e e i o ly %Wbez'ooowmm?dﬁzst:t the date of the ' 5}8‘* on governments to provide diplomatic assistance to citizens detained by a foreign state).

*’«’:m N W PSRRI mﬂa‘u,n&% r Rose L], However, depending . ® R(Al-Hagq)v Secretary of State for Business and Trade [2025] EWHC 1615 SAdmm)v DC, paras 131-133. &
claim: see eg Littrell v United States of America (No 2) [1995] 1 WLR R (Keyu v,é’f;m of State for Foreign and | f”:i Jones v Ministry of the Interior of the Kingdom of Saudi m'a lﬁ{’g‘;ﬁi‘,ﬁmﬁ‘fé‘c el o
'.V;-'.-, ‘ﬁ};_\’ 2 4. ..:’,*ﬁ_:’:‘:j::‘g.:%'ﬂ‘.li . -".r;or‘ _ .". Ji s '( 2 .~,:f.- 1 X RS SNETR A } D ".' HM malso 22 ’Lord Bingham:.om ow “ .
‘):wwﬁu h Affa s (2015 {tg{g’:’?} )16] AC 135 s g— o W’sc‘ Lty r‘m P (Serd ()vMinismegmu [2015) EWCA Civ 843, [2016) 2 WLR 247, para 230: {1 ]ive swallows

X257 % ’.-_/, A %‘eﬁ' 2 o = ) 2 Mohar ‘.l . ' : - i :
. ’ ;J*?"}'ﬂ?u;, - .‘-smmeu“immﬂyunmywmk“cugomarynﬂeofmtemmoml’hwmtbe tonixercqumb

Sesbock otk Llernatond La C: 018, vol 11, Part Two, referred o ent... thatthe state practice be “extensive” (reversed in parton appeal: 017] UKSC2 ROSIACER).
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Fl T L T D 8 i S : existence of ‘an emerging rule of cust international law’ prohibiting the usé of uamarked anti-personn
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' he internati
ocepted and recognized byt lonal opr
areﬁ:)m ah'ch no derogation is permitted and Whichncm""?
norm of general international law having the ¢, an by

me ch
‘ rior to other rules of; ar.
perem ormsare hierarchically supe intermg,
f.:ﬂwm?o not hfvt: :{:ume character. Under the VCLT, where a treaty, o thei:i::l
e

of its conclusion, conflicts with a peremptory norm, the entire treaty is rendered void 1
ry Norm “\i(

: uently comes into conflict witl:n a perempto
i:z\:l;r:y.l;r:e :::mmt;y issu\mubject to the rules on sc;{a.rabnhtz.n lmPWtantly, ¥
party to the relevant treaty isentitledto invok.e tl.les.e p.rovxsxoni of the VSI LT (ifthcy Wy
not been given effect in domestic law), and )\II'ISd.lCthl'l to ruie on 4 dls?utc S 10 thej;
: retation or application lies with the Interna?nonal Court of Justice (‘the IC)).7 Al
:::;Pm under an obligation to cooperate to bring to an end, and7not to recogniy, 3
lawful, a situation created bya serious breach of a p::emptory norm,” but the CUstomapy
law status of this rule is uncertain in some respects.

king blish the existence of a peremptory norm must prove both the ey,
:nl;!ga norm :; :r;nl international law (ie a customary rule, a treaty rule, or 3 8::::;1
principle), and that the given rule has been accepted and rec0§?;zed by 'the internationy
community of states as a whole as having peremptory status.”® Recognized Peremptory
norms include the prohibitions against aggression, unlawful use of force, genocide, slavery,
racial discrimination and apartheid, crimes against humamty: ar.\d torture.”” However. the
category of peremptory norms is notoriously difficult to d.ehmxt and, given the evoly;
nature of customary international law, it may change over time.”™ For example, it does o
follow that, simply because they are found in the same treaty as a prohibition having the

oY

Commission, Part I1, draft conclusion 5. Cf Comments and Observations of the United lGngdomoféa -

of states as a whole as norms

modified only by a subsequent

5.17

and Northem Ireland on the Draft conclusions on identification and legal consequences of perem ‘

of
general international law (jus cogens) adopted by the International Law Commission on first r of the
memﬁ(;?mmmmvlowaQZI.pan?(mweonthcaa ite). .
] v Stra

¥ Peremptory norms are often referred 1o as ‘jus cogens’ or 'ius cogens’ norms: se
UKSC 3, [2017] AC 964, para 107(ii) per Lord Man: , .
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Genocide Convention, or the Geneva Conventions also have the w.nc

&

B. SOURCES op INTERNATIONAL Law
status of a peremptory norm, other provisions of the

. . generic legal concepts and pract;
common to the major dﬁlc legal systems of the world (i 1‘3“1 practices 5.19

civil law jurisdictiomg may be transposed to the international legal system, and argu-
iples that may be formed within the international legal system *
on of filling gaps in treaties and cus-

ic courts have recognized that. in principle, princi

. . iple, general les

o I law.*” Whereas the domestic courts frequently have regarg to
ies, there has been little consideration of general principles of law

¢ held that the general principle of good

| | |< g ¢
Q va inistry of Defence [2017] EWHC 3289 (QB), [2019] OB 1251,
eg R (Hoareau) v Secretary of State for Forei Py pars L2 per Leggatt )
1

eign and Commonwealth Affairs [20201 EW
WLR 472, paras 107, 124 (concerning the right to self-determination). ffairs 2020 EWCA Civ 1010,

See Western Sahara Campaign UK v Secretary of State for International Trade [2022] EWHC 3108 (Admin),

n Egthc principle of self-determination isan erga omnes obligation, but it has never expressly been found by the
Secretary of State for Internationai

2024, para 233,

= See eg R (Al-Rawi) v Secretary of State for Commonwealth Affairs and Secretary of State for Home Affarrs
{2006} EWCA Civ 1279, [2008] QB 289, paras 102-103, 107 (the United Kingdom was :{der noﬁ:l'my tO exercise
diplomatic protection with respect to United Kingdom nationals who were detained at Guantinamo Bay and al-
leged that they were being tortured).

' Seethe Statute of the International Court of Justice, art 38 para 1(c). See generally B Cheng, General Principles
of Law as Applied by International Courts and Tribunals (1st edn, CUP 1953, reissued 2006); I Saunders, General

Principles as a Source of International Law (Hart2021); D Lloyd-Jones, ‘General Principles of Law in International
Lnnnd Common Law’, Conseil d'Etat, Paris, 16 February 2018. The International Law Commission’s current
-work includes the on of draft articles on ‘General principles of law’: see Report of the International Law
hcmon. Seventy-fourth session (24 April-2 June and 3 July—4 August 2023), UN Doc A/78/10, paras 30-41.
kg.';]bagaadebueumwhcthagmaﬂpﬁndplamzybeﬁomedwithintheint«naﬁonals)masam
‘ _ mary international law: see Report of the International Law Commission,
- SEveRty-lourth session (24 April-2 June and 3 July-4 August 2023), UN Doc A/78/10, 15, para (3) of commentary
a5 condusion 3. For support, see eg ] Crawford, Brownlie's Principles of International Law (Sth edn, QUP
1o ‘certain logical propositions underlying judicial reasoning on the basis of existing inter-

. HOI AN &D=20. sy O oL s Tl AT L c < Wit l&l}]QB
(R R e of e German Federal Court 0L EWHG 2025 (Adain).

L] '\\'.";"-":‘“?l:}"'-cf‘l{”;"-":;:r.":"" i TP, A e . Lot ‘.< .‘ . n & o« v'\-i-m-"; ‘.Q’. .."“‘- e
. SeeegAl-Malki v Reyes [2015] EWCA Civ 32, [2016] 1 WLR 1785, para 56 per Lord Dysoa MR; R (G1) v
“écretary of State for the Home Department 120121 EWCA Civ 867. [2013] QB 1008, para 42 per Law LER(Al
SKeint) v Secretary of State for Defor ;...)5-,-‘#:5-,»;'11‘?&:;\‘}*ii'i?i*‘i-'_:.1:'9.4._1“:;4%‘*:#}"3::" 2 WLR 1401, para 342 per Rix Li: R
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tsand duties’ since it is not in jtse|f n of the UN, its unique position as th - |
as a source of dsh 4 50yy, | “dichl orgd S , & ¢ only international :
faith has ‘only marginal v‘wl::dd otherwise exist.® @ ju b ect-matter ,unsdictloq, and the significance of its case law Althoug; i: Zu:, with general
ofobligaﬁo“mm j:uju dgment of the IC] for its ratio, it is necessary to understand the issye bcfo‘:-ncgt::mrch
| Court

| | dvanced on that issue by th og 96
R the arguments a y the parties.
TeohG : d writings and |
dicial decisions an .
. . R s tings, including academic commentary
ofinternational™ courts urtsand trit?unals andnt:llela wr;ungs olf> )ltxcnsts (ie Cadery Thme courts frequently refer to the writings of jurists on international law”’
f internatio W) on pu Internation,) g that even a consensus among academic opinion is no substitute for

. - the codification 0 AL lay : : ractice
and expert bodies involved in but they may be used as subsidiary SOurces 1, ﬁmen seeking to identify a rule of customary international law.™ Although t::t;:ajm of

0‘8“.‘-‘?‘1 mmﬁonal,hw. (he reasoning is the kcy. consideration, weight is more readily be accorded to the views of
| who are eminent in the field. The courts also refer to the works of expert bodies en-

S g b : d in the codification of integmational law.”® Particular attention is a;
Judicial m - mquiiufthe oourls to have regard to the )uc!gmems ofa Particyl,, O ernational Law IR e UN (x subsidiary bodyof thepla;Nd gf;o:a :‘::
ST SRR vional court or tribunal when interpreting and apply*qs a given statute,’! they , . of which covers both tion of existing international law and the progressive de-
:ot bound to do s, even where the relevant jucgment is.bmdmg o t}.]e Unite.d Kingdon Q_elopment of internat] ) where it reflects an attempt to codify existing international
N ol law? 'l'h_e'\vtisl“ to be Pl_“‘d on the judgments ot: mterna.nonal Courts law, although it is lé necessary to consider the reaction of states.'® For example, the
e as well as those of foreign .domesuc o.ourts, on _q.uestxons of .mtemationa] courts have fre .referrcd the work of the International Law Commussion on state
law (including as subsidiary means for the interpretation of treaties and the identificagi, responsibili 01 §tate imm \*diplomatic immunity,'® the law of treaties. ™ and the

omary i tional law) depends on their persuasive value. In principle, there is
:Lc::chy beme judgments of the various international courts and tribunals and,:;
a general rule, no doctrine of precedent applies. Although the decisions of the IC] haye n,
binding force under international law except as between the parties to the particular cage %

ational law.'® The final outcome of the International Law

topic is generally not expressly classified as either progressive

e . : i the Court’s jurisprudence (in both contenti W RAIM( ) [2021] EWHC 660 (Fam), para 45 per Sir Andrew McFarlane |
in practice courts place particular weight on the : us R M ew Pand Chamberkain | In
cases and advisory opinions).” ’!‘lus special mxght reflects the Court’s role as the princip| EWCA Ch D, paras 11 1231'13;.‘:1?9(.”“"“) v Secretary of State for Foreign and Commonweaith Affairs [2020]

vmmﬁmpm supmmmgum. expl’ﬁédm Ugarte (No 3) [2000] 1 AC 147, HL, 282,

® R (ST (Eritrea)) v Secretary of State for the Home Department [2012] UKSC 12, [2012] 2AC 1
% Article 38(1)(d) of the Statute of the International Court of Justice is not expressly li

 cisions of international courts and tribunals, and the ordinary meaning of ‘judicial decisi
is & debate as to whether art 38(1)(d) also encompasses the reasoning on points of in
decisions of domestic courts: see A Pellet and D Miiller, ‘Article 38" in A Zi

of the ngmdtww edn, OUP 2019), P 9
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: ( of the principles on the identification of rules of customary international law): Mohantmed (Serdar
» ]f{g;fzef;:g ’gz(o;sl E“;Ci? c3x)v 8«;3. (2016] 2 WLR 247, para 171 (reversed in pa.n)on appeal: [m{n uKse
2018 3 ancouit No 3) v Secretary of State for Foreign and Commonwealth Affairs |

,'. 1WLR9(73.pams 11-13 per Lord Mance JSC. S T
" See eg R (European Roma Rights Centre) v Immigration Officer at Prague Airport [2004] UKHL 55, [2005]
2 AC 1, para 27 per Lord Bingham. See also International Law Commission. ‘Draft cchdus]ions on m
tion of customary international law, with commentaries (2018), Yearbook of the International Law Commission:
2018, v?l 11, Part Two, para (3). of the commentary to draft conclusion 14 (expressing a ‘need for caution’ because
mile.r?.d?noulwaysdtsnngunh (or distinguish clearly) between the law as it is and the law as they would like it
mbe. \'v)ntingsmay reflect the national or other individual viewpoints of their authors, and ‘they differ greatly in

¥ Including the work of bodies created by states and international organizations, such as the Internaticoal
Law Commission, and of private collective international bodies such as the Institut de Droit International and
the International Law Association. For a comprehensive list of bodies engaged in the examination, codification,
 progressive development, or harmonization of international law, see Memarandum by the Secretariat, “Ways and
| :émfor-.m_aking.the:cvidenoe of customary international law more readily available, UN Doc A/CNA/7I0/
R TRz s ;"’-"'j.‘-'f”l.'.' s Sy T A AT b P 5 S ey e BRI e o 2 s e ¥ {ml’wzol9omW-
readily avai P e by facl e Js WL OXC tomary inter et | Md'the International Law Commission, arts 1, 16. An analytical guide to the work of the Intemational
S e e e e e R Y <ok ADDEL Yol WSt i e Y e o e Wﬂhlﬂweon the un.org website. The courts have also referred to the American Law Institute’s
 Nestatement of the Foreign Relations of the United States, now in part in the Restatement Fourth (2018) and
o i the Restatement Third (1987), which reflects the opinion of the Iastitute as to the rules that an impartial
iid apply if charged with deciding a controversy in accordance with international law: see eg Belhai v
>3, (2017] AC 964, para 269 per Lord Sumption JSC (‘autharitative ).
try of the I ntert or of the Kingdom of Saudi Arabia [2006) UKHL 26, [2007] 1 AC 270, pasa
ey & - ‘-‘--' ) N
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ils instances of both, with the 4
+ cation; it frequently enta! : 3 CCOMpa e
development Of wdnﬁ@h‘;‘;a“y explaining the stam.s of a given provision. The “’05?2}""8
COMRONE S onl}(’: mmission is commented upon in writing by states, and js also ¢ the
0

jonal Law : NGA.
:)n;lmcr‘nu:e:‘sltam i the Sixth Commuttee ofthe U

| tional Lawand Foreign Relations
kT in Domestic Law

law, all acts of all state organs are automatically attributap),

3 ] al . y .
523 Asa matter of internation ational plane, the United Kingdom’s internationa

the state.1% Thus, on the intern

bligatig
ns
are binding on the state as a wh

ole, including the executive, the legislature, anq the jug;
1«

.. 107 On, the inte rnational p]gne, a state must comply Wlth its international °b|igatj ons
4 it cannot invoke its domestic law including its constitution, as an excuse or jyg.-
tion for failing to do s0.1%8 Compliance with international obligations may require a

. State t
modify its domestic law. 109 However, it is for each state to decide, as a matter of ite domc“ l(c)

Jaw and in accordance with its constitutional principles, what effect internationa |y shoul
be given in its domestic law. |
ited Ki ] ized as a ‘dualist’ system, meaning that ;

The United Kingdom is commonly characterize g that inte.
national lawand domesticlaw* ' are regarded as separate legal systems operating in different
and independent spheres.!! The reception of international law into domestic law i not\
automatic; it is subject to and controlled by the United Kingdom’s constitutional principlé

in particular the principl& of Parliamentary sovereignty and the separation of poy;
principle, this is true for all formal sources of international law of general applicati
is, treaties, customary international law, and general principles of law feco@i?@

5.24

4,

annexed to UNGA resolution 56/83, 12 December 2001, art 4 (and note that
to states are set out in arts 5-11). Particular issues of attribution arise in si
lation of rights :

sion in Kosovo were attributable to the UN, not the United Kingdom). =
' Ry Lyons [2002) UKHL 44, [2003] 1 AC 976, para 40 per Lord Hoffmani™ifiternational law ‘does not nor-
| f the inte 1 5 | ' ‘ : 1 : . 4
mally take account of the internal distribution of powers within a state’), para 105 per Lord Millett; Belhaj v Straw
) 4 ' Sy -~ o 4o ,"":r""‘ : —— e 1) , »
12017] UKSC3, [2017] AC 964, para 225 per Lord Sumption JSC (‘[i]n the eyes of other states, the United Kingdon
‘ ary boc X :|§ ¢ . ‘sm * M A °’i?.w ' RSN VL D ’.! : ' ;
& e - v : ..~,_.‘ oy € - . . ) » ™
NS *"i::,';_-';'f_l%,'ﬁ.i" :LT; International Law Commission, Articles on the Responsibility of States for
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ey auonally Wrongful Acts, annexed to UNGA resolution 56/83, 12 December 2001, art 32.
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the domestic law position may be summarized

QO s
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pursuan

as follows.

iy The United Kingdom'’s international relations (in i
" making war and peace,'!? the deployment of  1cling. diplomatic relations
unmaking treaties'’) are conducted 1 y
powers.'* Thus, the executive alone

- gationson behalf of the United Kingd e international legal gp;.

Om as a state.

sary legislation has been enacted b
lusively for the courts to determine the content of the law,!19 including the

ence, scope, and effectiveness of common law Prerogative powers with respect
o : Issue is justiciable, and the courts

nsider it appropriate to rule on the matter and necessary in order to decide a re
viewable question of public law, this also includes the content of international law 12!

B
.

12 See eg Mohammed (Serdar) v Ministry of Defence [2017] UKSC 1
Mance JSC. |
183 See eg R (Miller) v Secretary o

, f State for Exiting the European Uni
5455 per Lord Neuberger PSC et al. 2 pean Union [2017) UKSC 5, [2018] AC 61, paras

.‘!1'4 See eg R (Miller) v Secretary of State for Exiting the European Uni
per Lord Neuberger PSC et al, noting that this is thcg pean Union [2017

[2017] AC 649, para 57 per Lord

1 UKSCS5, [2018] AC 61, para 54
most significant area in which ministers exer]ose pm'?;‘uve

s R (Miller) v Secretary of State for Exiting the European Union [2017) UKS
_ C5,[2018] AC e}, 92
Neubcrger PSC et al, para 249 per Lord Carnwath JSC (dissenting but not on this poinlt); Mohs:nnmed m
v Ministry of Defence {2017] UKSC 1, [2017] AC 649, para 57 per Lord Mance JSC; R (Lord Carlile of Berriew) v

Secretary of State for the Home Department [2013] EWCA Civ 199, para 66 :
UKSC 60, [2015] AC 945). para 66 per Arden L] (upheld on appeal: [2014]

ooooo

N R(SC) v Secretary of State for Work and Pensions [2021) UKSC

26, paras 77-78 per Lord Reed PSC: R
(Miller) v Secretary of State Jor Exiting the European Union [2017] UKSC 5, [2018] AC 61.P;m 50, 56, 81, 86 per
3«1 l*{cnlgerger PSC etal, para 167 per Lord Reed JSC (dissenting), para 244 per Lord Carnwath JSC (disseating),
. me:g%::gm Rayner (Mincing Lane) Ltd v Department of Trade and Industry [1990] 2 AC 418, HL, 500 per
J:t" s ey

u;::: _Lgkg&mays Ltd y Department of Trade [1977) QB 643, CA, 728 per Lawton L},

=  Foreign, Commonwealth & Development Office, Legal Directorate, ‘“Treaties and Memoranda of

. ; B(MOUs) Guidance on Practice and Procedures, March 2022, para 11 (available on the gowuk

T T | -
‘ - | ;ggh (Miller) v Prime Minister [2019] UKSC 41, [2020] AC 373, para 36,

| Embassy of the Republic of Sudan [2017] UKSC 62, [2019] AC 777, para 35 S' Lord

ssary to decide a point of [customary] international law to resolve a justiciable issue
then the court is bound to supply that answer’ Note also C g for
o Dsarmament v Prime Minister (2002) EWHC 2777 (Admin), DC, para 43 per Simoa Brow L: {8y
wnonatconvention the %qm ways comply with the decisions of the court, Whatever the court
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| sted to the executive branch of

offoreign relations is entrusted to the nch of govern

526 Beausethecondudo" fo o in statute; this is an area in which the )udtciary tread e

subject to any contrary prove a5 the only branch of government which is Institutiong), :

fully, recognizing the executive de on such matters.'*? A paradigm example of thic «

t to deci : ; -
and mﬁonaﬂiy;‘comh?ﬁ:":“ to the conduct of the United Kingdom's foreign relations, the
COurtg

- speak with :'ODC'VOicc‘.ln As a result, the domestic

. e by the executive relating to certain questiong
.aocepl, as conclusive, ;:\m:z: L cZimﬁ referred to as ‘facts of state’). Such qy
% the Bk the govcmment's recognition of a foreign state,'** the governmeny
include, for c}mnflpl% vernment. 12 whether an individual is to be regarded as a heyg of
Sy s oer:ito:almboundaris of a foreign state,'”” any fact related to the issue whetp,,
state, 2 the t r international law,'*® and whether a reservation

titled to an immunity under gy ,
: rpctson iS.C: 1% b een made by the United Kingdom with respect to certain treaties and

; | ' d that the existence of

ich it was made.'*” It has also been suggested that & Tomed
the tcrm:nig :\t:uch ¢ ation under international law are facts which the executive may cer.
:;ynﬁtdm m. 130 However, the legal consequences that flow from the certific,.
g 7 “d“:d" ‘md!:cmt‘. tter for the court.'>! Thus, an alternative view is that it is for the

mem’

o : d![i 5 Il] Wn;m,mggommcntoould not ignom that mllﬂgOT assert SOme
different meaning in its dealing with other States.

| (Egiwuﬁ) y Secretary of State for the Home Department [2020] UKSC 10, [2021] AC 937, paras
o TR P A aidé Board of the Central Bank of Vi !
3B SeMdehCaWBmkafmedavGu r of. ‘ enezuela [2021)
UKSC 57, [2023] AC 156, paras 69, 7879 per Lord Lloyd-Jones JSC (referring to Government of the Republic of
Spain V'Sg Arantzazu Mendi' [1939] AC 256, HL, 264 per Lord Atkin: ‘[o]ur state cannot speak with two voices
such a matter, the judiciary saying one thing, the executive another’); Belhaj v Straw [2017.] UKSC 3, (2017
:2: 964, paras 11(iv), 90-95 per Lord Mance JSC; The Law Debenture Trust Corp Plf v Ukraine [2018] EWCA
Civ 2026, [2019] QB 1121, para 179.CfL Collins, ‘Foreign Relations and the Judiciary (20Q2) 51 ICLQg#85

Belhaj v Straw [2017] UKSC 3, [2017) AC 964, para 148 per Lord Neuberger PSC.

i Mw:Burd[aj&;]chaN B‘ank,ofdeavGuaidJ Board of the Central Bank o

UKSCS7.[2023]AC156.pén68paLo&dond-léna]SC.Sinfel?ﬁ&asamatux;f;é:c Y,

Government generally refrains from according recognition to foreign governments, excep
iate 10 do so in all the circumstances: see the Maduro case, paras 65, 91 per IO

mm&wh&mm&mamb@qmthemmt shot
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2 S“QR,(MHW) v Secretary of State for Exiting the European Union [2017] UKSC 5, [2018] AC 61, para 5.
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16 See Ministerial Code, Cabinet Office, November 2024, para 1.6 (available on the govauk website); The
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November 2024, paras 1,9, 13 (available on the gov.uk website).
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 vited to examine or adjudicate on an issue of intern
Cases in which thef"“m ":ommo aly said to raise the question of ‘justiciaby);
law or foreign rehho'\sd::ﬁ bed by Lord Sumption as 2 ‘treacherous word, partly b
justiciability’ has been because it is commonly used as a portmangey, a
of its lack of definition, ¢ different legal principles with different incidents!142 y, ¢ >
B to the situations in which an issue is said to be inherent Once
Om“‘jmblmy g nly ofits subject matter.'#3 'Non-justicia

ok R : reasono bilises
able for judicial determinatton o issue of domestic law arises (such tha Uity* hy

been -1ations in which no | th
be.“ﬁ:;;tm‘ ;urc question of international law in the absence ofany SO?::H“:

is being e
‘ Ply not

‘ } jonal law rule relied upon ic «:
‘Jomestic foothold’ situations in which the internation w rule relied upon is gin,
:mnt toa dm:)t'hat is properly before the court, and situations in which the ity
frains from decidinga claim thatis properly before the co.urt bfcause to do otherwise Woula
gire it to examine an international law or foreign relations issue that falls withip },, o
;‘?utioml and institutional competence of the executive. Each of these situations "eﬂects’:
ch the

f“Onal
tY' .NOn.

ly “NSuit_

| : ion of powers.'* The extent :
o o cing from the constitutional separation o s nt to whi
m &kwjudiatevaﬁ& depending on the nature of the issue in the individyg] Case

The legal question of the existence and extent of don.mtic lav.v powers (S.tatutory OF prerogy.
tive) relied upon for the executive’s conduct of foreign re!atnons is sub).ect to review by the
courts'*® but, unless required by statute, the courts refrain from examining pure iSSues of
international law (ie the existence, interpretation, or application of international obligations
which have not been given effect in domestic law), including the lawfulness under inger.
national law of the United Kingdom’s conduct on the international plane (ie in its relatjop
with foreign states).! The courts have regard to international law obligations which have
notbeen given effect in domestic law only where it is necessary to do so in order to determige
rights and obligations under domestic law (ie where there is a so-called ‘domestic foo old)
including a reviewable question of public law."*” However, even where such a ‘domeésticfoor.
hold’ exists, the given international law'* or foreign relations issue might neyer
be justiciable because of the specific subject matter and considerations regarding

5.30

tutional and institutional appropriateness of the court’s involvement.
where no issue of state immunity arises,'> the courts generally abst

adjudicating on the lawfulness or validity of a foreign state’s
tory and certain sovereign acts on the international plane.'*!
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g’ v mentsin dOMCstic law
or the international plane, the Unjteq
ame
wever, ple the executive
’i& prerogative powers to.make and unmake treatjes change d;::::)." lthrough the exerciseof 537
the intervention of Parligment.*5 Thys, a « AWinany way without

. f‘G"tY"‘“ there is a 'd

igati the United K: B
treaty obligations legal frameworks operati . Kingdon's
making is a function®exclusively for the executi Ing on different planes, Since treaty-
ey Fd) S i ’

Ve, a treaty does
j mplemented by Parliament 157 The l)Ilnited &:tgdb;:? r:tpx;n ?{ >
weither a gommitment in domestic Jaw o perform its treaty obliga:)‘r: o
overnment policy as to how those obligat: ‘ e
. tio
;bl:shed that, subject to statute, 19 e execugfi\:e’: :x:i]sic;;?vx::x
as t le tre:'aty-r‘nakmg prerogative power (je signing, ratifying, and
aties) is ordinarily exercisable wi et

e’courts 160 thout legislative authority and is not

treaties by Parliament

a treaty requires changes to domestic law:
ernment that it does not give its formal consen

bf the treaty until the necessary implementing leg

it is the long-standing stated policy of the 5.33
.t to be bound (typically, by ratification)’!
islation has been enacted by Parliament. %2

‘l‘ ...‘ .

O TR S Al
. '3 See eg R (Miller) v Secretary of State for Exitin '
st i g the European Union [2017) UKSC 5. [2018 paras
;"n Sg ;;: L:;id NM‘“b"E;; é’s_g‘ et §l; Muzllzlamma: (Serdar) v Ministry of Defence [2017] UIS(‘S[C 1, [%\1(;]61'(: 649
r ance JoL. 1his is equally true for other treaty actions under international law. i udin 4
concerning reservations and interpretative declarations. S eciontundesiage law, including those

% See Foreign, Commonwealth & Development Office, ‘Guidance about the work of the

Commonwealth & Development Office (FCDO) Treaty Section, available on the gov.uk website. '
. B! Seeeg R(SC) v Secretary of State Jfor Work and Pensions [2021] UKSC 26, (2022] AC 223, para 76 per Lord
c’ Ps‘ : :

5 Seeparas 2455,
i R (§C) v Secretary of State for Work and Pensions [2021) UKSC 26, (2022] AC 223, paras 77-78 per Lord
) ﬂ _. -ée,eM‘;.l Saadoon) v Secretary of State for Defence [2016] EWCA Civ 811, [2017) QB 1015, para 194 per
o e .'. SR N UMY i
Pa Friends of the Earth Ltd) v Heathrow Airport Ltd [2020) UKSC 52, [2021] 2 All ER 967, para 108 per Lord
...h,-\‘r_;:‘j;_r..,;:..“,..‘ v Sl AV _;‘.{. {0 Bttt ' .
ey Nﬁ{f“ﬁv 1ci) W)Ltdvbbartmmt of Trade and Industry [1990] 2 AC 418, HL, 499-500 per
ner Lo o) \Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5, [2018] AC 61, para 33
fer Lord Neuberger PSC et al. For an example of an application of this principle, e R (Wheeler) v Offce of the
ot winister: [2008] EWHC 1409 (Admin), [2008] 2 CMLR 57 (p 1583), DC, paras 37-43 per Richards L] (re-
88 tohold a referendum on accession toa European treaty notreviewable).
Seefurtherart L1 VCIT (notealsoarts 12-16VCLT). .
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ties has also sometimes been ap4:

e’ 18 Of uni",corploc::dwmoe of the domestic courts to ﬂdju:iz:::“d
AR rely international law agreements.'%” The . ases | On
jon orapplication ofP;;oW’ this rationale applies equally to othey ;. tavc
rated treaties. have not been given effect in domegy; lcr.
ement or instrument is properly chamdenuda:

150 CHAPTER <: pUBLICT

) ; i ‘ ted tl‘catics, and th
susticiability of unincorpora 5, and the e
Wb nd&rabl ' fOfl::: cj:ourts {0 decide queshons as to the Un.ued Klﬂg dom's : ;‘t

i d: irmr;mted treaties, '™ they may have regard to or interpret 3 i
SN A |

hp;;.:ommd treatyina limited number of circumstances

uni it is necessary to do so 1o verify a relevant matter of fact, including wh ether
hbseree ls.cmally" been concluded and who the parties to it are;!™

treaty has actua and relevant for the purpose of statutory interpretation;!9!

8 guide :: l:;:cm of judicial or executive discretion, where relevant 3,4
as a

riate:t%2
7 approp in defining or developing the common law; where relevant and appro.
as an influence

i Tec).193
priate (iei ,m;danawithconsﬁtutionﬂ principles); :
. lery(: :W - which the exercise of the Royal Prerogative directly effects ap ¢y,
S mns:om - on or contraction of the territorial jurisdiction of the United Kingdom withgy

the need for legislation;™* or
(6) where otherwise necessary in 0

‘mestic law (ie where there is a so-

question of public Jaw.1%

rder to determine rights and obligations under dj.
called ‘domestic foothold’), including a reviewab)e

Rayner (Mincing Department mdeandlndzmor[ 1990] 2AC418,HL,
Oh‘:r.sgfgglwumd (Serdar) vma}m [20;{]7 UKSC 1, [2017] AC 649, para 79 per Lo
R e P e oo ﬁ%ﬁm [2021] UKSC 26, [2022] AC ": r

appropriate iwdiphnntkadmﬂudnmds’).CfR(Wer)vSwg
MW}M&[W]ACGLpnﬁmL@NﬂWPSCdd. \ )
s 2 proposition upon which ‘the prerogative power to make treaties depends. As o foreign

"MMM«MM jon to determine the correct charag
national law, not Jeast because this would entail interpreting the unincorporated international agreement or
mstrument. M)t )

g - rey .’.'-.. TN e N AT '
% R (Corner House Research) v Director of the Serious Fraud Office [2008] UKHL 60, [2009] 1 AC 756, para 65
( Jimmwmmetbemleofdcmmmgmduqmm
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1 the last of these circumstances, even where there s :
w”’rd‘ | may nevertheless consider th : ‘
| court may » that the issye of the inter

P uncing conclusively on that issue,!* The following guidance can

sk

- atter of constitutional principle and, as a result ‘there will imi
‘D: o ::‘ 4 sometimes no further scope for review of the mponsiblgc;:::ias]g: dZZig':”‘:d
W (2 ) Even -99mith sucl? areas polif:y. the courts are likely to ‘hesitate befors un;kr-

A kinga task of unilat retation where the contracting parties have embraced
l; B il ernative Iving differences’ regardless of whether the agreed inter-
i  pational dispy ment mechanism would not produce a binding decision,!*
o 1 consider whether there is a live dispute between the parties (or
&) ¥ 'nter.pretation of the relevant unincorporated treaty pro-

méstic or international judicial au thority.'*”* There is also
unfortunate if decision-makers were to be deterred from

what they understand to be the international obligations of
by fear that their decisions might be held to be vitiated byanin-

gnofrisdiction to enforce or interpret them,*! unless they are given effect by way of
rder in Council under the United Nations Act 1946.2% The United Nations Act 1946 pro-
ides that an Order in Council may make such provision as appears necessary or expedient
for enabling those measures to be effectively applied'2%® The executive’s decision as to what is
necessa ecessary or expedient is nevertheless amenable to judicial review, with more intense scru.
’Enymg applied the closer the measures at issue come to affecting adversely fundamental

PIL o
%::I:ec‘ek(SG) v Secretary of State for Work and Pensions [2015] UKSC 16, [2015] 1 WLR 1449, para 90 per Lord
- % R(Al-Haq) y Secretary of State for Business and Trade [2025] EWHC 1615 (Admin), DC, para 50.
- R(Corner House Research) v Director of the Serious Fraud Office [2008] UKHL 60, [2009] 1 AC 756, para 46
perLord Bin (obiter).

™ SeeR(SG)v Secretary of State for Work and Pensions [2015) UKSC 16, [2015) 1 WLR 1449, para 90 per Lord
‘Reed JSC, endorsing R (Corner House Research) v Director of the Serious Fraud Office [2008) UKHL 60, [2009] 1
AC756, para 44 per Lord Bingham (obiter); R (Al-Haq) v Secretary of State for Business and Trade [2025] EWHC

MB(AM)- DC. para 51
90 per Lord
JSC, endorsing R (Corner House Research) v Director of the Serious Fraud Office [2008) UKHL 60, [2009] 1

_' _?jg&(s;c).,y Secretary of State for Work and Pensions [2015] UKSC 16, [2015] 1 WLR 1449, para

5, para

44 per Lord Bingham (obiter); R (Friends of the Earth Ltd) v Secretary of State for International Trade
CA Civ 14, [2023] 1 WLR 2011, para 50(iv); American Musicians v Secretary of State for Science [2026]

o

S KTaN

ia.y,gs 91 (Admin), DC, para 117 per Males L], -
~_ &Campaign for Nuclear Disarmament) v Prime Minister [2002] EWHC 2777 (Admin), DC, paras 23, 47
£ SN0n 1 L), para 61 per Richards J. On the interpretation of UNSC resolutions, see paras 5.176-5.177.

- ;.i‘l.ﬂ‘ '.‘.. l. .

b o

d Nations Act 1946, s 1; R (Akarcay) v Chief Constable of the West Yorkshire Police [2017] EWHC 159
20 per Burnett LJ. This is the mechanism through which various UNSC sanctions are given

ANCSUC AW, ) L ke

ST R S s 1 1 S
United Nations Act 1946,5 1. wof % 3

‘ e s

'\I:C- lr-‘v( _ L

“”)1{ “:5 .' AL LN | .f.“‘ 2 e L 99 :

5.38

tions are adopted pursuant to the UN Charterand, as a general rule, the courts 5.39





