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disposition thereof, to any person re iy
faith and without notice of any lien mgmes&me
original seller in respect of the googe O Other
effect as if the person making the denv’eshall h
mercantile agent in possession of the o Ty or
title with the consent of the owner. 00ds o

dve |

& R
meaning as in the Factors Ordinane A)

hag g
of 1912'5.47; 5 of 1924 5. 13)

[27.01] Enactment history

This section was amended by s 47 of the General R

eVis] .
1912) and s 13 of the Law Revision Ordinance 19?7 310N Ord;

4 (5 of 1924)
[27.02] United Kingdom comparison

Reference 1s made to ss 24 and 25 of the Sale of Goods Act 1979
(1) of the Sale of Goods Ordinance (Cap 26) is the same as 24(%](
(2) of the Ordinance 1s the same as s 25(1) of the Act S“bse?:tig‘:ﬂ

Ordinance has no equivalent in the Act.
QY

[27.03] Hong Kong comparison
Section 27(1) and (2) of the Sale of Goods

\ 4

thereof” there follow the words ‘or under any nt for sal a

disposition thereof”. O

[27.04] Person
See [2.05] above.

[27.05] Section 27(1): Continues or is in |

This section does not apply when the seller, having
resumes it under a different title. |

<r e Wi
.

artes iL_.'.lfi?Tf e
(! yrLABOEs
2410 'r'}'\“'-f'"/;.. A
(KB), where the owner of goods sold them to a finance com »Z‘ e
out on a hire-purchase agreement and the original owner retoOR SEy
of the hire-purchase company and fraudulently moid, I, B e
purchaser under the second sale was not protected. It was ’~;~“'
Auctions Pty Ltd v Motor Credits (Hire Finance) Lic ““‘ ool

:'* 7" n 7‘..‘ ‘

ER 105, [1965] 2 WLR 881 (a case decided under s 28(1) 01 €E=

In Olds Discount Co Ltd v Krett and Anor [1940] 2 KB 117, (1288 Sy

70
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R
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In this section, mercantile agent (W& i

C (Cap, 48) ( AIMQ
l

Nance 1912n'

Sy

1

Ordinance (C
with ss 9 and 10 of the Factors Ordinance (Cap 48) r wely, ex
9 and 10 of the Factors Ordinance (above) after @ S ‘m@

verbally s
ke

'
J
o : ’ M . .

27,

‘CC(IOVI) |hal the words

Continuity of physi
ysical
en the seller and the

953 (NSW), which is iI.! the same terms as this
in possession” were intended (o refer o (he
rcgurdlcshs O{l ﬂnl);‘ P:Wm'c‘.tll;ansaszion betwe
.k might alter the legal title under whic :
h'cd';cisiin in Staffs Motor Guarantee udhvpgs:.f;s’:"a,a“’” held. In
hal T kB 305, [1934] AILER Rep 322 (KB) was disapproved, ang gmocndocg Lud
||9 Dmribmors Lid v Goldnng ( Mmph)' Third Pany) “9571 5 0B ':(;’)“
) :

923-1

tha - neeri
wgdm | QB 210, [1971] 3 All ER 708, [1971] 3 WLR 66 ( A g Co

. C ' !
’.’" ‘.[l:url)' held (not following Staffs M s Guarantee Ltd v B""“(”'szzg")'étowl-z
1:3 o yern Dist ributors Ltd dring (above), that the words ‘continues .. |
«ession’ in the forerun € present section referred to the conlinuit.; ::’
‘,0; iz posscssi e elevant whether the seller remained in possession

K hic Section may not apply: Worcester Works Finance

it g Ltd (above) at 712, per Lord Denn
.{2013) EWHC 3159 (QB). o Ty

% section is 1o be Construed in conjunction with ss 9 and 10 of the

adfinance (Cat QD and contrasted with s 2(1) of that Ordinance, which cic;:ct;?g
the words vith the consent of the owner, in possession .. Worcester Works
Fi ooden Engineering Co Ltd [1972] 1 QB 210, [197 1] 3 All ER
0 d 714, [1971] 3 WLR 661 (CA, Eng), per Megaw LJ. Similarly, in
¥ Manufacturing Co Ltd v Fureenbond (Brokers) London Ltd [1937] | All
R399, 81 Sol Jo 218 (KB), it was held that the word *possession’ in this section
Y miist be construed with reference to s 1(2) of the Sale of Goods Act 1889 (UK),

and included possession by another person on behalf of the person whose
possession was material.

(27.06] Documents of title to the goods

Ins2(1) above, the expression ‘document of title' is defined as including:

any bill of lading, dock warrant, warchouse keeper’s certificate, and warrant
or order for the delivery of goods, and any other document used in the
ordinary course of business as proof of the possession or control of goods,
or authorizing or purporting to authorize, either by indorsement or by
delivery, the possessor of the document to transfer or receive goods thereby
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postration book of a motor car is not a document of title: Joblin v Watkins

- Noseveare (Motors) Ltd [1949] 1 All ER 47, 64 TLR 464 (KB).
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In Worcester Works Finance Lid v Cooden Ep Rineeriy
(1971] 3 Al ER 708, [1971] 3 WLR 661 (CA, Eng), wh 2
paid with a cheque which was dishonoured and the selje e | |%2
the purchaser’s consent, it was held that the retakin 'S Fetog) b"'ﬂq"\
‘delivery’ by the purchaser since he had voluntarily 5. 8 of he QN \
the definition of ‘delivery” in s 2(1) above) and lha?""csced ¥ lh:%%;‘
‘disposition’ in that a new interest in the car ha > |

d Was 4 del; ]
was clear that in retaking the car the sellers hadbccn cﬂ'ecma"y "\:;k*q |

: . . wai
purchaser’s cheque in consideration of his SUﬂcndcr?nvgc? any righ?:'“i::*
car. ‘Disposition’ extended to all acts by which T imo them his Q"m ‘,
in the property was effectually created: Worceste, Wo rkf':ft (leg al%'“

|

» - q “‘~
Engineering Co Lid [1972] 1 QB 210, [1971] 3 nane _
g g 13 All ER 7lzc ud:l\

: 7
661 (CA, Eng), per Lord Denning MR, applying the dcg?‘.a.‘
J, in Carter v Carter [1896] 1 Ch 62 at 67, (189¢) 65 LJ C'Uon Bive by

h 86,
Delivery must involve a voluntary transfer or handing oy
or constructive) by one person to another: see Ladbroke Le Qf pm"»isio.
v Reekie Plant Ltd (1983) SLT 155. asing (Sough, “E(:N
Iy
[27.08] Without notice of the previous sale
The word “notice’ here means actual notice, ie, k

: . . no
deliberately turning a blind eye to it: see Worcester Wor wle,dxe of

Engineering Co Ltd [1972] 1 QB 210, [1971) 3 All ER

: 708 &
661 (CA, Eng), per Lord Denning MR, al‘“2,ll9'll]3

N
N2

[27.09] Section 27(2): Agreed to buy

A person who has merely an option to buy is not ‘a pe
buy’ within the meaning of sub-s (2) above: Belsize Mot
I KB 244, [1911-1913] All ER Rep 1084 (KB), follo
Ors [1895] AC 471, [1895-1899] All ER Rep 821

when the

imately Be fulfi
Eng). $
Note, however, the agreement 1o purchase the goodSimbst exi
obtains possession of the goods. If he agrees 10%
possession of the goods is obtained, this subscelio

A V\.

Sale of Goods (12th edn, Sweet & Maxwell 2024 Reissue) at para 7-073, el

to and applied in S-J for Justice for and on behalf of the Comr of Police v (i
Ngai Jewellery Design Co Ltd (in compulsory lig) and Ors [2017) 2 HKLRD }li4

[2017] HKCU 1036 (CFI) at para 26. See also Fadallah v Pollak [2013] E¥K
3159 (QB) at para 55.

A buyer has “agreed to buy’ within sub-s (2)
condition, even though the condition may @t
Whale [1917] 2 KB 480, 86 LJKB 13

[27.10] Consent of the seller Lo
| ) ST
If possession of the goods is obtained by fraud, the section still applies ales ¥

fraud induces a fundamental mistake so as to nullify the consent: see Lo
Jewellers Lid v Attenborough Same v Robertsons (London) Lid (193412855

72 | |
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haswt .»
Y Coy Conpe
elbyy M

Subjext g
- Mana, § 3 :

~ Mercantile agent 18 defined in s 2 of the Factors Ordi
- mercantile agent having, in the customary course of his

- athonity either to sell goods, or to consign goods for th

will not apply: Besiess | tuy goods, or o raise money on the security of goods’,

ep 270 (CA, Eng). See also Du Jardin v
A; 11952] 2 All ER 160 (QB).

pocnmc"‘s of title to the goods

1 .
rransferred need not necessarily be the game i

e Mug:::smc original seller: see D F Mount Lid y Jay & Jay ;’;:‘0:,‘::@ were

sined 1O 260 at 168, [1959] 3 All ER 307 o 4 ions) o

i [|960]Ng ai Kwong Suen t/a BOGA Trading Co y Dawin S’"'Ppiiz : (:/L |
(QB‘)G- 50"; (1985) 2 HKC 191 (HC) at 194, and also [27.06] apore ©  8€"cles)
7

7 (7] Delivery - of th& « under any ., disposition

ve. See Saetta, Forsythe Internationq ,
c. [27.07] abod % 994] 1 All ER 851, [1994] | - (UK)Ude:lver
' ed

: WLR 1334
A ) Ma};' ;‘(‘g& ;(909“8)'0:: Co Lid Hs;'r! lz"l)tz]n:
nor 4
Aty (unreported, HCCT 1922013,

of [27.08] abe ‘

n_@wﬂon under this subsection

|d in Cahn and Mayer v Pockett’s Bristol Channel
3001 1 QB 643, that this protection fell short of a sale in
Guan Co and Ors v The Yan On Marine & Fire Insurance
1HKLR 95 at 109, [1907] HKCU 5 (SC).

Steam Packet Cp 114
market overt: The Koe
Co Lid and Anor | 1907)

(27.15] Section 27(3): Merchantile agent

nance (Cap 48) as ‘a
business as such agent,
¢ purpose of sale, or to

(27.16] Definitions

Foe “document of title to goods’, ‘g0oods’, ‘property’, ‘sale’ and “seller’ sees2(1
sove; for ‘in good faith’, see s 2(2) above. ' i

Delivery” means volun

0, lary transfer of possession from one person to another: s

B.  (Repealed 52 of 1987 s. 45)
S e



. : 26
[28.01] Enactment history v o0l Ordinance 30,04
This section was repealed by S 45 of the Supreme Coypy (A 9'05] D‘m‘mons .
1987 (52 of 1987), commencing 10 July 1987 mc"dmcm) | Iy + 190008’ and ‘seller’, sce s 2(1) above. For ‘contract of safe’ See s¢
Part I11 " s ':‘g"') 2244 .
X Y oluntary transfer of possession from one person 1o another: ¢
Performance of the Contraet fffm
payment and delivery are concurrent conditions

29.  Duties of seller and buyer L ;crwisc agreed, delivery of the goods and payment of the
It is the duty of the seller to deliver the goods, ang U?lcss concurrent conditions, that 1s to say, the seller must be ready
accept and pay for them, in accordance with the’term Of the bum o ﬁ,eing (o give pOsSSesSIon of the goods to the buyer in exchange
of sale. S of ‘he%mm gpd W1 ive, and the buygimust be ready and willing to pay the

for the P hange for on of the goods.

[29.01] United Kingdom comparison 6 X
f ade to s 27 of the S (300 N7 1811
Reference is made to s 27 of the Sale of Goods A
sact 1979 (UK). o os 28 &eof Goods Act 1979 (UK).

) U
1. u
th

[29.02] Duty of the seller to deliver
nless oth ) agreed

contract where payment is to be made against shipping
Horst Co v Biddell Brothers [1912] AC 18, [1911-13] All
), or where there is a credit sale: Amos and Wood Ltd v Kaprow

110, (1948) 92 Sol Jo 153 (CA, Eng) (discount offered for t
( : paymen
o even days). See, further, Chalmers Sale of Goods (18th edn, Butterworths

. %] Reissue) at 175-177.

For delivery, see s 30 and following below. For enforcement of the duty 10

see ss 53 and 54 below. %\

If the goods sold are in the possession of a third party, the seller

they shall be delivered 1n a reasonable time: Buddle v Greey ( gu Fx1
at 34, per Martin B. l@ }

Fo

It is normally sufficient to place the goods specifi
disposition of the buyer in a deliverable state

with reciprocs - | ‘
part of the buyer. The performance of the scller@lo deliver does ot 03] Delivery

that delivery has in fact taken place if the buy not in fact m SKSSKE B e further provisions as Lo delivery, sce s 31 and following, below. See also Jebsen
dn, Sweet & Maxwell 2% § 405 114y Asia Furniture [1982] HKC 218 (HC) at 223.
Luan G mpson Marine L4

[2016] HKCU 1208 (unreported, HCA /2011, H l 11, 20 May 2016)

(CFI) at para 53.

$ s cannot be inferred merely from frequent demands for delivery. In Zego Lid v
[29.03] Goods “idiia Ltd [1991] 1 HKC 11 (CA), it was held that the purchaser’s obligation
: ' o = “ (o show it was ready and willing to pay the price in exchange for the
i¢, the goods contracted for. Thus, if they are exisung goods, the seli & 3 wsicssion of goods. As the purchaser had made no attempt to make attendance
deliver similar goods acquired later: see Thomson Brothers v Thomson (1885) *leader despite knowing where the goods were, he had not done what was

R 88. m on his part to show that the vendor had failed to meet his obligation to

of the goods: Benjamin’s Sale of Goo
Reissue) at paras 8-001 to 8-002, refe i

M.04] Ability to pay

[29.04] Accept and pay o

. o Te A '.1 ,:I,:)“j.{' ..
For the price, sce ss 10 and 11 above. For acceptance, SE& 3 =82
enforcement, see ss 51 and 52 below. IO

& -‘)l.iu
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[30.05] Concurrent conditions

In the case of instalment contracts, these concurre
with respect to each instalment: see Brandt v [
LIQB 237 (CA, Eng).

[30.06] Relationship with ‘unconditiong] appmpﬁati
On

The fact that payment and delivery are concurrent Conditiop

not prevent an unconditional appropriation of the 200ds to th S Of the Oy
place prior to delivery within the meaning of s 20 rs Kagac(,cio;(llraq fron gy
El

v Sun Cupid Technology (HK) Ltd [2015] 2 HKC 375 (CA) at p:r Ccrro,,;:?lu
al,

[30.07] Definitions
For ‘buyer’, "goods’ and ‘seller’, see s 2(1) above.

‘Delivery” means voluntary transfer of

possession from o
2(1). ° PETSOn 1o ang,

31 Rules as to delivery

(1) Whether it is for the buyer to take possession of the

for the seller to send them to the buyer is a question depoms.
in each case on the contract, express or implied
parties. Apart from any such contract, express or i

place of delivery is the seller’s place of busi@,
one, and if not, his residence: N
o
en

118, the
he ha

Provided that, if the contract is for the

which, to the knowledge of the partj
made, are in some other place, th@ place of
delivery.

Where under the contract ge sc% Bound to send
the goods to the buyer, butio time for : ng them is fixed.
the seller is bound to send them withi easonable time,

Where the goods at the time of in the possessionof 2
third person, there is no delivery by seller to buyer unless and
until such third person acknowledges to the buyer that b
holds the goods on his behalf:

Provided that nothing in this section shall-affgct the ¢
of the issue or transfer of any document of title to goods. -

ific

(2)

(3)

'
e
{ b

LS
:’“ g
v | ™
P!
i .(.n{"‘

unless made at a reasonable hour. What is a reasonad

IS @ question of fact. B
- ....,._“‘__.,j.._.‘.‘.;:. e G ‘;‘3“1‘"’{ ,

Unless otherwise agreed, the expenses of an inciden

-
i

76

‘ |
¢ oy ,.i?r.‘:fh‘
Demand or tender of delivery may be treated as inefleti

Ordinance Cap 26 TATRNE 31.03
i elivera .
goods into a C state must be borne by

nited Kingdom cOMP ot
} of the Sale of Goods Act 1979 (UK),

' 971] 3 WLR 108 (DC, Eng), but a person may
y@ ace at the same time: Levene v IRC above; Langford
d y=Lureman and Anor sub nom Langford Property Co L1d v

34911 KB 29, [1948] 2 All ER 722 (CA, Eng): Herbert v Byrne
i lAll @ 1964] 1 WLR 519 (CA, Eng); and contrast Beck v Schol-
A\ (B7011953] 1 All ER 814, [1953] 2 WLR 651 (CA., Eng). Whether 4
| &is fesident in a particular place and whether that residence is permanent
E’d. of fact and degree and it is possible to be resident in accommodation
1% a tent or a vehicle; moreover, the legality or lawfulness or otherwise of
4 residence is not generally a relevant consideration: see Hipperson and Ors v

\ewbury District Electoral Registration Officer and Anor [1985) QB 1060, [1985]
1Al ER 456, [1985] 3 WLR 61 (CA, Eng).

fr (ke residence of incorporated bodies, see Halsbury’s Laws of Hong Kong (2nd
oln, 2024 Reissue) vols 14-15 on Companies and Corporations. The place of

saporation is not conclusive on the question of residence, which usually depends
s where the central control and management of the company is located.

BLO3] Section 31(2): Time for sending

m When S‘iPUli}lions.as 1o ime are of the essence of the contract, see s 12 above.
y lh:"m for delivery is postponed by agreement, time is no longer of the essence

wontract unless the buyer serves a notice making it so after the expiration
e time: see Hartley v Hymans [1920] 3 KB 475, [1920] All ER Rep
150 g ckards (Charles) Lid v Oppenhainm (or Oppenheim) [1950] 1 KB 616,

Ly '&Po Chu F((;A' &9,91‘04305H003K6n3m Centaline Property Agency

~fi Feona [2023]
;! ‘1\\ );' .h?f;"w‘

IKCU 407, %ﬂg HKCFI 261. |
:'. . Wil s11% R B 'y B N i L
¥ - 4 f'l’..’a S ¥ “.JJ? . 4 . {
| AR NS
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This is a question of fact, see s 58 below and [20.11
Protronics Co Lid v Kouoi Vincent t/a Universel Ente
(unreported, DCCJ 3234/2004, 13 Apnl 2006) (DC),

. ¢ (k e
Prise C, [2006]%”& &

(31.05] Section 31(3): Goods ... in the possession of 5 ¢
rd

See Farina v Home (1846) 16 M & W 119 at 123 (
see also Mercunia Energy Trading Pte Ltd and Anor
EWHC 1481 (Comm), [2015] 1 CLC 999 (holding tha the ¢
receipts without any attornment did not effect delivery under lh:n
of this section) and Halsbury's Laws of Hong Kong (2nd e
45 on Sale of Goods.

Pergy,
g Altorp

M
deof v
Engligh Tehons

cqu
n, 2024 Rc'SS]:;t:

posili()n pend;
v Citibank njp .-

[31.06] Acknowledges to the buyer that he

holds
behalf the goods .

For a case in point see Wardar's (Import & Export) Co Ltd v W

Ltd [1968] 2 QB 663, [1968] 2 All ER 602, [1968] 2 W R ,“ON("C"A“’E:&) Son
' 8

[31.07] Section 31(4): What is a reasonable

hour is a question
This provision supersedes the rules laid down in Srartup v Macdonaly l\

Man & G 593. Previously, what was a reasonable hour was a questi

0\‘ >
The expenses referred to in sub-s (5) above are to 1SH
expenses of delivery itself. As to these, see Halsbury,.

edn, 2024 Reissue) vol 45 on Sale of Goods. g\

<

For ‘business’, ‘buyer’, ‘document of utlégo goods’, *
goods’, see s 2(1) above; for ‘contract of sale’,
‘deliverable state’, see s 2(4) above.

[31.08] Section 31(5): Expenses

uished f
of H

W 2
s, seller’ and ‘specific
1) and 3(1) above; fe

[31.09] Definitions

‘Delivery’ means voluntary transfer of possession from one person to another §

2(1).

32. Delivery of wrong quantity

(1) Where the seller delivers to the buyer a quantity of g0ods b‘;“ ,A
than he contracted to sell, the buyer may rcjecl_:them.;b!"

the buyer accepts the goods so delivered, he mustpayf“
them at the contract rate. ' qu

Where the seller delivers to the buyer a ql!_a“ﬁt,?‘?-‘:”i*'

78 i

he contracted to sell, the buyer may s ;he
juded in the contract and reject the rest, or pe May

5
g0dS llhc whole. If the buyer accepts the whole of ghe 200ds

rtj:t“v ered he must pay for them at the contract rate,
$0

livers to the buyer the goods he
re ixed with goods of a different description rt:::
i1, the contract the buyer may accept the g0ods which
ordance with the contract and reject the rest of he

f this section are subject to any usage of
¢meht, or course of dealing between the

&aﬁson
ale of Goods Act 1979 (UK),

: Delivers ... less than he contracted to sell

ion32(
Q{, v Produce Brokers Co Ltd [1920] 3 KB 530, | 1920] All
. Short delivery on one instalment did not give a right to reject

L2 where it did not go to the rest of the contract; see Regent OHG
& und Barig v Francesco of Jermyn Street Lid [1981] 3 All ER 327, [1981]

=R 78 (QB).

gkn
ER

a203] Buyer may reject them

Tie buyer may reject the goods where the seller delivers a quantity of goods less
jan be contracted (o sell because every contract for a quantity of £oods 1s prima
i an entire contract for that quantity: see Mersey Steel and Iron Co v Naylor,

Szon & Co (1884) 9 App Cas 434, [1881-5] All ER Rep 365 (HL) at 439, per
Loed Selborne LC.

3104] Section 32(2): Delivers ... larger than he contracted to sell

The maxim de minimis non curat lex (the law takes no account of very trifling
rgﬁ) apphies to this rule: Shipton, Anderson & Co v Weil Brothers & Co [(1912]
' mh:;“:l LIKB 910; and cf, Margaronis Navigation Agency Lid v Henry W
2 s Co of London Ltd [1965) 2 QB 430, [1964] 3 All ER 333, [1964] 3
mposa &:CA’ Eng). Delivery of a larger quantity than ordered is in effect a
: 4 new contract: Hart v Mills (1846) 15 M & W 85 at 87, per Alderson

1
i)

(D B aneaemia g o o
T USEIT A Dty By flak 30,01 @ty W o0




These words do not refer to physical confusion but gre

by': Moore and Co v Landawer and Co [1921] | KBc;l;lwalcnuo.

» » . - al 76
and Landauer & Co's Afburarmn [1921] 2KB 5 19 aflg)
(%)A. Eng); Dawood ( Ebrahim) Lid v Heath (Est 1927 ) L‘[dl?lzl] All Q“%, ‘
512: but see the different view expressed obiter by S %61

: alter 1 ; 12 th‘
(Junior) & Co L1d ¥V Ed T Agius Ltd (1927) 33 Com Cag 12:) lat: IB:’*‘[:?“RQ
: |

ind |
[32.06] Section 32(4): Usage

See [16.13] above. See also s 57 below.

[32.07] Definitions
For ‘buyer’, ‘goods’ and ‘seller’, see s 2(1) above.

‘Delivery’ means voluntary transfer of possession from one persg

2(1). 10 dng,

Delivery by instalments

Unless otherwise agreed, the buyer of goods i p
accept delivery thereof by instalments. boung

(2)  Where there is a contract for the sale of goods (o
by stated instalments, which are to be separately
the seller makes defective deliveries in respet ¢ o)
instalments, or the buyer neglects or refuses towake dch\
of or pay for one or more instalments, it is Zguestion in 2
case depending on the terms of the& contra

33.
(1)

AN “

circumstances of the case, whethewth€.breach ofchngd: .
a repudiation of the whole contraQ whether ifis al verdh
n*but not iy ;

breach giving rise to a claj 1& mpe
right to treat the whole co@ct S repu

[33.01] United Kingdom comparison $
Reference is made to s 31 of the Sale of Goods Act 1979 (UK).

[33.02] Section 33(1): Delivery ... by instalments
In Colonial Insurance Co of New Zealand v Adelaide Marine Insurance Ca(llﬂ
12 App Cas 128 at 138, per Sir Barnes Peacock: | }

An implication may arise from the circumstances of lbt‘-"“m:t ‘
delivery is to be made by instalments in many cases of contract S48

quantity of goods to be delivered within a fixed period, the whole @
80

NP
o._‘

ra

ordinance (¢ 26
ry nature of the ca;c, be fk"vcred o ONé (e =

aol fro happen, 45 |p the case of supplies of provisions ' it
o frequent!y mgm:cstabllshmcms. that the quantities firgs ‘dc(;: lhe.-:ey

d actually consumed by the persons 1o , vered

Py h
expiration of the period within which the wﬁ:‘k"‘c)' an:

otalments 18 not specified in the contract it ; on
gnt of the ;?rsuc tion whether the instalments musl" &'mem
ye™ enl p:)hc lp‘criod appointed for he cetivety of the whole quantity of e
il )y Ot ple instalments are not contemplated by the contract, the amount of
| rated Sered or demanded must be reasonable, having regard to the
h 1énder or demand, and in particular 1o the amount
INthe period specified for complete delivery:
conddtd (1878) 47 LIQB 575: Coddington and Oys v
R'2 Exch 193 at 197.

hen the price is not apportioned, for in such a
‘ @ for deli isvndivisible, and thus that and a partial breach
: Chanter v Lees and Ors (1839) 5 M & W 93

b

s of Hong Kong (2nd edn, 2024 Reissue) vol 45 on

her Habb

of GOOdSO

l w&oﬂ 33(2): Repudiation of the whole contract

\reoeneral rules as to the right to repudiate, see Mersey Steel and Iron Co v
N enzon & Co (1884) 9 App Cas 434, [1881-5] All ER Rep 365 (HL).

Whether a breach in respect of one instalment amounts to repudiation is a question
o fact depending on the quantitative ratio of the instalment to the whole and the
delibood of repetition: Maple Flock Co, Lid v Universal Furniture Products
Wembley), Ltd [1934] 1 KB 148, [1933] All ER Rep 15 (CA, Eng); see also Ross
1Smyth & Co Ltd v T D Bailey Son & Co [1940] 3 All ER 60, 164 LT 102 (HL).
The effect of the section is not excluded by a clause that each instalment is to be
wested as a separate contract: Robert A Munro and Co, Ltd v Meyer [1930] 2 KB
112,[1930) All ER Rep 241 (KB).

Short delivery on a single instalment which does not go to the root of the contract
des not amount to a repudiation of the whole contract: see Regent OHG Aisenstadt

wd Barig v Francesco of Jermyn Street Ltd [1981] 3 All ER 327, [1981] Com
LR 78 (QB).

(3.04] Severable breach

Ihmi”"“°‘m~“‘“}'inftztencethatapartialbnem:hisascw.:tablebreath:see

mwlarmh Co (1902) v Weddel, Turner and Co (1908) 100 LT 128,
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[33.05] Definitions

For ‘buyer’, ‘goods” and ‘seller’, see s 2(1) above; for »
2(1) and 3(1) above.

Delivery to carrier

Where, in pursuance of a contract of sale
authorized or required to send the goods o T i) the
of the goods to a carrier, whether nameq by th Uyer
for the purpose of transmission to the © buyey

buver ic 2. Oy
deemed to be a delivery of the goods to mzel:u‘;ef“ma %

Unless otherwise authorized by the buyer the
make such contract with the carrier on behaf of uslellq
may be reasonable having regard to the Natire ofebo
and the other circumstances of the case. If the senethe |
do so, and the goods are lost or damaged in Courser?m‘“ "
the buyer may decline to treat the delivery o the Co trangy
delivery to himself, or may hold the seller fCSpom P
damages. ible

Unless otherwise agreed, where goods are sept by the €
to the buyer by a route involving sea transit, in circyf "9
in which it is usual to insure, the seller must giyesy
to the buyer as may enable him to insure them.dur; ¢ ter
sea transit, and, if the seller fails to do so,fhesgboc
deemed to be at his risk during such se Sit.

(2)

My
Yc:,&

800

(3)

«%~ O
[34.01] United Kingdom compariso O .Q

Reference is made to s 32 of the Sale @& Act 19

[34.02] Section 34(1): Carrier $

The Post Office. in this connection, is a carrier like any other carrier: see Badick

Anilin und Soda Fabrik v Johnson & Co and Basle Chemical Works, Bindschedr
[1898] AC 200, 67 LY Ch 141 (HL).

[34.03] Prima facie deemed to be a delivery ... to the buyer

1 oRC has

e

0, 1961] 2 All

MaH.KC 325 (CA)' where a retrial was ordered.,

sub-s (1) as demonstrated in the judgmeny of He
Industrial Products Ltd v Wah Lai Meyar ;r}::m "
(# W EA AT 458 [2006) HKCU 8 ficial

31
2006) (DC) (the oral term that the de (Unreported,

: fend
oods were delivered 1o one of the DCf""‘d‘"::;a:m

) after the £ ; : h :
goodsmc offect Of displacing the presumption). See also Ko, Shing

" ucts Ltd v Wah Lai Metal Artificial Jewellery Factory (4 firm)
| Proct

ot disturb the common law rule that the carrier is not
on does or’s agent for the purpose of examining and accepting {
mcmm ps (1845) 14 M & W 277; Meredith v Meigh and
v

Ormally
he goods:
Ors (1853)

reasona

on 34(2),%0\& make such contract with the carrier
{c

a5 MAY be % . th re b
- * thority and it 1s his duty, to do whatever is necessary
jer has ity of th rs for the safe delivery of the goods. and

onveyance as that in case of a loss, the buyer
e carriers: Clarke v Hutchins (1811) 14 East
the seller must use that which is reasonable under

. spe, Tsakiroglou & Co Ltd v Noblee Thorl GmbH [1962) AC
m. [1961] 2 WLR 633 (HL).

:
:

~Ssonable, sce Kee Shing Industrial Products Lid v Wah Lai Metal
O Swellery Factory (a firm) (¥ & 5.4 Ak #5 k) [2006] HKCU

ted, DCCJ 211572003, 24 May 2006) (DC), where paras $.015 and

\ e ija;nin's Sale of Goods (12th edn, Sweet & Maxwell 2024 Reissue)

S i ‘ e quoted: e
The duty of the seller under this subsection 1s, however, merely 10 make a

~asonable contract on ordinary terms: it is not to ensure that the buyer will
inany event have a remedy against the carrier. The seller is entitled to assume
that the duration of the transit will not be prolonged beyond that which is
ueual, taking into account ordinary vicissitudes; and, although he is bound
o possess reasonable knowledge of the characteristics of the goods he is
selling and must ensure that the contract of carriage provides for the taking
of any necessary precautions to preserve them during the transit in question,
he need not stipulate for exceptional measures to be taken.

The duty to make a reasonable contract of carmnage does not carry with it a

duty 1o insure the goods during transit unless so agreed or unless it is
customary for the seller to assume such a duty.

: R b [4.05) Dﬁdineto'ueat..;.‘as'i'delive' to himself
The contract may, of course, impose further obligations with whlch.,!h?.." I niid AT 1A | ry .

to comply before delivery is deemed to take place. SR
o rba coalrst

As with any prima facie presumption this can be rebutted by a term IR EEEEE

]

ﬂ:&’“d this, in thwecucumstances,nsto throw the risk of transit on to the

s

] " '. —' ; L]

- Y '
]

. ]

b a ~
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06 Butterworths Hong K.
Coﬂlrm Lo.,
(34.06] Route involving sea transit N

Subsection (3) aboye applies to FOB contracts: see Northep, .
Co Lid v John Bart & Co (London) Ltd (1917) 33 TLR 516 leclqnd”a

Sons & Co v Rosenberg & Sons (19131 3 KB 743, 82 ik | 1ol%ing
(©
Mg

(34.07] Definitions

For ‘buyer’, ‘goods’ and ‘seller’, see s 2(1) above; for ‘COntrac

2(1) and 3(1) above. of salg'

‘Delivery’ means voluntary transfer of possession from one posoa g
%l

2(1).

35.  Risk where goods are delivered at distant place

Where the seller of goods agrees to deliver them at hig gy .

place other than that where they are when sold, the bw“, sk g,
revertheless, unless otherwise agreed, take any risk of dcl:)e-' Mg
in the goods necessarily incident to the course of transit “Ml0ratiy

— e

<ty

(35.01] United Kingdom comparison
Reference is made to s 33 of the Sale of Goods Act 1979 (UK).

(35.02] General observation

The section does not say ‘where they are at the time of th
enactment seems to apply only where the property has

Laws of Hong Kong (2nd edn, 2024 Reissue) VK]

O a7
goods a@ ler's risk, sees )

(35.04] Deterioration ... necessarily inci§m to the course of transi
who dispatches them #

Q
.\O

(35.03] At his own risk

For rules governing the question wth
above.

This section will not assist a seller of perishable goods
such a condition that they will inevitably deteriorate in the course of a pormd

journey. Such a seller may be in breach of the conditions implied under s 162
and (3) above: cf, Beer v Walker (1877) 46 LIQB 677, [1874-80] All ER k¢
1139: Mash & Murrell Lid v Joseph I Emanuel Lid | 1961] 1 All ER 485, [196‘};

WLR 862 (QB); revsd on the facts Mash & Murrell Lid v Joseph 1 'als"obdi'
whl

(1962] 1 All ER 77n, [1962] 1 WLR 16n (CA, Eng). A seller will &
mind the risk of any unusual or extraordinary deterioration during transit

J... ‘
ns N

84

@O

v Robison (1854) 10 Exch 342. Y,

U

1 gepeated 85 of 1994 5- 9

) ( therwise agreed, when the seller tenders delivery of

) Uﬂ'“’s( - the buyer: he is.bound, on request, to afford the buyer
goodsonable opportuity of examining the goods for the
5 1645 @whethcr they are in conformity with

rpOGCOfa‘sccrt

\ g
602} U@Sﬂm comparacs
5 \Qﬂc 5 34(2) of the Sale of Goods Act 1979 (UK).
i) Unless otherwise agrecd

( to examine the goods, see Castle and Ors v Sworder (1816)

e waiver of the righ
Martens & Co, Lid (in lig) [1920] 1 KB 850, 89

oH & N 828, Van den Hurk v R
LJKB 545 (KB).

4] Tenders delivery

Ths spplies where delivery 1s incomplete: see Isherwood v Whitmore (1843) 11
M&W 347,

3605] Reasonable opportunity of examining

Tie time and place of delivery is prima facie the time and place for examination:

::Pertms v Bell [1893] l QB 193, [1891-4] All ER Rep 884 (CA, Eng). This

M?ny:d expressly or impliedly displaced by the terms of the contract: see

i Smoim v Hickson and Ors (1872) LR 7 CP 438, 41 LICP 228. See also
th (1822) 1 B & C 1; Bragg v Villanova (1923) 40 TLR 154.

) £ |
.:; - -")u‘)“" I
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For ‘buyer’, ‘goods’ and ‘seller’, see s 2(1) above.

37.
(1)

(2)

(3)

(4)

(3)

(6)

Acceptance of goods

Subject to subsection (2), the by
accepted the goods—

‘Delivery’ means voluntary transfer of possession from o
2(1). © Person .

0

b oY hyy
(a)  when he intimates to the seljer :
them; or that he hag

(b) when the goods have been delivereq ¢, hi

does any act in relation to them whieap - .M
with the ownership of the seller. nchis 'm%m

Where goods are delivered to the buyer ,
previously examined them, he is not decmcci ton}? he hae "
them under subsection (1) until he has hag aaveaoo%d

opportunity of examining them for the PUrpoSe_Jeas(’ﬂ b
(a) of ascertaining whether they are in Confa::

the contract; and Ormity i€
(b) in the case of a contract for sale by sa

comparing the bulk with the sample,

The buyer who deals as consumer cannot lose hi
on subsection (2) by agreement, waiver or"

The buyer is also deemed to have acce @
after the lapse of a reasonable timeé

without intimating to the seller L@
rmining

The questions that are material ﬁ % PUos
of subsection (4) whethg & onable, Yime has elzpg;
include whether the bquas ad a ble opportunit
of examining the goods™or the 0se mentioned ir
subsection (2).

The buyer is not by virtue of ?&ection deemed to have
accepted the goods merely because the goods are delivered
to another under a sub-sale or other disposition.

(Replaced 85 of 19945.1)

[37.01] Enactment history

This whole section replaced the previous s 37 follow ‘
(Amendment) Ordinance 1994 (845 of 1994), commencing 21 October 19944

v

owing the Sale of Goxds.

.+ which a buyer is deemed (o
mstaﬂc‘;ss (":hc right to reject the goods in :;: Z:’:;czw 2oods

. Subsections (1)-(3) have particulareffct i g o1
Jotes’ as the clauses provide that a buyer is not deemed losh: of
ance s 37 unless he has had a reasonable Opportunity of mmini:;

el 24 and 35 of the Sale of Goods Act 1979 (UK), Subsecr
came cffect as s 35(1) of the Act, sub-s (2) of the Sale of
g ‘"d‘ @) are ! is based on s 34(1). There is no equivalent of sub-ss

of acceptance is that the buyer loses the right 1o reject
t breachgSo, condition as breaches of warranty, where the

ntance of part of the goods IS acceptance of all- see
e contract is severable: Jackson v Rotax Motor
37, 80 LJKB 38 (CA, Eng) (delivery of instalments),

ntract is also barred: see Leaf v International Galleries (a
26, [1950] 1 All ER 693 (CA, Eng).

Section 37(1): Intimates

1 jtimation May be oral or in writing: see Abbott & Co v Wolsey [1895] 2 QB
7103, 64 LJQB 587 (CA, Eng) at 591, per Rigby LJ A buyer may expressly
ceept goods even though he has not had an opportunity to examine them: see
Hardy & Co ¥ Hillerns and Fowler [1923] 2 KB 490 at 498, [1923] All ER Rep

115 (CA, Eng), per Atkin LJ.

Asexplanation does not amount to an intimation of acceptance: Vaswani v ltalian
Vowrs (Sales & Service) Ltd [1994] 2 HKC 753 (HC). It was also held that
qomising to complete registration form with a cheque by a certain date was not a
Jar and unequivocal acceptance. The trial judge's decision was overturned on
wpeal ltalian Motors (Sales & Services) Litd v Vaswani [1994] 2 HKC 767 (CA)
n other grounds.

37.05] Delivered to him

”‘M are fielivered to a sub-purchaser at the request of the buyer, there 1s a
me delivery to the buyer within the meaning of this section: see £ & S
1) 1s élgaw Brothers & Co Ltd [1949] 1 KB 254, [1949] | All ER 215
o m: I contract, the goods are ‘delivered” when they are put on board a

S4ie port of shipment: see Kwei Tek Chao (t/a Zung Fu Co) v British Traders

*Shippers Lid [1954] 2 QB 459, [1954] 1 All ER 779, [1954] 2 WLR 365 (QB).






