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\ A’ m L De ;ff‘, {
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SR Sy }2"’ concemad. although instructions were given to and
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g

One should consider modern-day circumstances when ¢y, are ey
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ations for the taxpayer could not b<, the Onl) bdq.c.

ayer 's business did not take place in Hong Kong.
the pri 'clple in De Beers Consolldated Mmes Lfd t

[14.05] Trade, profession or business ‘in Hong Kong?
The commentary below concerns the location of a trade, pyof
AS tO what constitutes a trade, profession or business, see TH g:sllon or b

Y .r @ '.x 351
d on the facts in Newfa:r Holdmgs Ltd v CIR [2022]
7CFl 1133, where the taxpayer’s sales revenue was
‘. H:\”M .-\-\--: jI ise contraCts The Court of First Instance held that the
o e refent s in | ¢ :‘.:‘l.(on g was not the activity generating the revenue.
Ay, ‘.J-;},::‘\.'m;’.‘,‘,’ he supp! ersmHong Kong was an administrative act after
m g, ,._: “,%‘, ,fL(;'r *‘were entered into. Neither activity was considered
§ i ds amounting (€ abllsmess in Hong Kong’. In both Touax Container

Whether a business is carried on in a particular place is a queg
Bartica Investment Ltd [1996] 4 HKC 599 (HC) at 613F ool fwtm
In Bartwa, the taxpayer was incorporated in Hong Kong as a shelf

was acquued by members of a family living in Australia, for lhcc i %
carrymg outabusmess scheme of the family in order to achieve an ; 8y
beneﬁt. The taxpayer's shareholders, directors and secretary wef
..oompamw mcorporated in Hong Kong which were owned andfnas ‘

%tethouse,an aocountmg firm. The nominee companies heldthéwm )ubsy : ¥ (» \gﬁ‘ iz’bza] HKCU 3500, [2024]) HKCFI 2242 and Patrick
on tmstforthe family in Australia. On a back-to-back bdis: th?famnl 'S chan CIR [2024 ﬁ*HKC 262, [2023] HKCFI 2676, the Court of First
.:mv}olved the taxpayer placing deposits with banks(and, pfedging lhc @ o ted .l,f@ yn‘ wa decxded on its own particular facts. But so too
-;secunues for loans advanced by those banks,to/dm AwStralianty %' s the court’ r, ecisions m; am and Patrick Cox.

| T TAE

‘-.' bcneﬁc;ally owned by the family. The taxpayerfectived funding

the form of interest-free shareholder loangfrom™ A ustralia. It @i arose 1 4 = fat k,ﬂl /}_f’ 1e question of where a trade 1s exercised is a question
St "tsandmostofthe B ar d&liyithe (axpayer Was ysSlby e le & Co v Colg Ui M(1888) 20 QBD 753, (1888) 2 TC 402, per Esher

: m B s paid by oy in A ustmha Theee ad TC ,‘". ~‘,'4..|r‘“& s true in a sense, it is essential to identify the elements

| ied out over a period of aboutés years. ho: _mr‘u‘ the exercis }'a trade within the meaning of the taxing statute:
“,“,.'”"“, e R & Son v wwzi’gw AC 325, per Lord Herschell at 335.

Imasheld (at 612A-B) that the taxpayer’s holdmg' ofdupoles, whether consié .. B . 7
:%mowqorm connection with the giving of Securities, did consu(utcd\c camig " 881) d# bQBD 414, one of the questions for the English Court

[ was whet ""'.'- the appellants, a company domiciled in Copenha
.;on;o(a business. The Court went on to hold (at 614A-F): Rt y penhagen,
... once it is concluded that there was business, the evidence clearly s : vl '_ Within tbchmted Kingdom. Brett L said (at 418):

that tbe business activities were carried out in Hong Kong. I respect Ao '; ““'ﬁ are habitually made in England, by or for
§ L estpac Bank, all the deposits were placed and rolled over in Hong At h u' oS¢ n,s.,lmEngland because they are in England, to do

gl was ‘83"‘5‘ the deposits that a first mortgage Was created in fam | ol '{f"'“ OF supp gg,sometlung to those persons, such foreigners are

biuw “Bank. In respect of the Citibank, for two yearn mcdc . . t. o ‘ o ,:f"rf‘ an Ensland even though everything to be done
'“ﬁ 3’085901'9 However, the funds were transferred from the g T K “ - CQntraCls 1 done abroad.

ﬁf
aocount in Westpac Bank Hong Kong 10 Smgaporcersfl(;:‘m‘:fd y S
' er 1986 onwards, the deposits in Citibank ¥ the 0ep¥ erchant i Fra Goug ',,, F§96] AC 325 the appellants acted as agents for a

-1 RIS e Con ',_ Al Ir !
~ Singapore to their Hong Kong office. The inicres '"“"2 Co. (2 TCHE- RS Ripog o 5 J’.'gw M. Louis Roederer. All that the agents did in the

uﬂm received by the taxpayer in Hong Kong. In Werle 10n Ro vederer’s behalf was to canvass for orders, transmit those
122
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’n,and (2
4 o= eomider IS 4 trade or business f

orders to France and in some cases, receive payment fy, | T Jngw w Bl of di rom which

the agents did not accept or purport 1o acce M Cugyy, o - ! ise ar 1 not the busine disposing of and djs idine
an order the age LA accept it o R, "\cmh - 6O ¢ can ars® m‘ngmsen and I can see no reason why a
wnmtosellwmcwasevcrm C oy Cagunts on ht‘half "'dcfw , . .';: SR | hould not be :

lied in the cell Of the and. 1S engaged in more than

The wine was sold as it lied in the cellar in France, Ty, i | ROARCA
pmhngandcamagefmmthe cellar and took all risk. Ty, d Eincr - Mgy n --.-;f;;,,"' .:ﬁme._,, C,
placemPrance ery ) e ( S

snt establishment” (‘PE’ )i H()ng Kone

mg on a trade, profession or business in
ng profits tax. Section SOAAK(1) applies
)8 ly doe not 80 80 far as to say that a non-resident
wxll no( be regarded as carrying on a business

Drawing a broad distinction between trading with 3 ¢, ‘
country, the House of Lords held that the French merc ha:( "} da d ‘"‘ding
in the United Kingdom. Lord Herschell said (at 336). n .

If all that a merchant does in any particular coyp

hat a | ks \ Kot iting st f,-:,.“,.r Lw Y

not think he can reasonably be said to exercise o Sl ' has no PEIM o sident peggon may still come within the scope of s

country. What is done there is only ancillary 1o lhchTc 0 ﬂhas Y 5l ...1',::""""‘:,',:f"??‘”' en % absence of a PE in Hong Kong. This is

the country where he buys or makes, stores, and e« h:sc '8S° hi gy & o ordinary €O 92 J‘f“ﬁ '@" Double Taxation Agreement (see Pt 8)
. M& b} : D cat "-.,)

¢
A L
\

“Mf '

This was despite the commercial importance of those ancillary gogiee. | . 4D ae" 'profession or business’
wamn smd (at 340.-341) ’ l\']u“'n | 'l .;.1.:-‘.- 1 11 LA =
; _ , e THEOGC nection rcqmrcd by s 14(1) between the
There may, ";“ mgosslmc;:’ l?:"::a:“’lac"o"‘ by or on behalf of ¢ nentaryss ‘-‘ ) o ;5?5?# ncames on in Hong Kong and the profits
men:ham in this try alely Lonncclud mth h. S business fessiqErQr QH> " m S a trade professnon or busnncss see [14. 04]
- neverthelcss insufficient to constitute an exercise of his trade h Whm Smwhicther a traces K ]

here PPV © N o !'“m'
JURSaboYe ‘. . ‘ (Nu
. , acf’oss Hong Kong and another jurisdiction, or
S isiness in Hong Kong and a separate business in
's pi ﬁts do not come within the scope of section

] .f

bepmfits earned ‘from’ the business carried on

-
»

Sulley vAG 2 TC 149, Sulley was a partner in a firm of generg}
| drapet&WhICh carried on business in the US and the UK. He resided i
and all the other partners in New York. He transacted the business of 8
England, which consisted of purchasing and shipping goods for ¢ .}‘

profits of the firm were made by re-sale of the goods in the, (% ‘A" | n ' ! ! .'?‘VAG 2 TC 149 illustrates the issue from a UK
Exchequer held that the firm’s trade was not carried on or e‘@“ﬂ i, * e, Sulle a firm of general merchants and drapers, which
despite the purchasing and shipping of goods in the UK ( «-\ | husiness ' UK He resided in the UK, and all the other

. .. ‘j ,“i Q.E'\

Wy \ sers in New York. nsac the business of the firm in England, which

‘In view of Grainger and other cases indicating that W wlis sufficies ' <ed of purchasing and shif mggoods for exportation. The profits of the firm

: only (heplace where sale contracts were made #Atin L] in Smid . made by .f e ,j‘!l 'keUS The Court of Exchequer (Cockburn

8 TC 193 (at 203-204) said: {\Z» J & ?‘ s0) held that tt _d!d not accrue in respect of the business transacted
@ test 1s dcusl\'ezs fand, but in res

A But I am not prepared to hold th ;:/ main business’ conducted in New York.

lmaslm #P&’i Bt
~ where the contract of re-sale is made abroad, afid Jet the mmnfxtm & Christmas Lid v CT (NZ) [1908] AC 46, the question for the Privy
o= the goods some negotiation of the terms, and COmplete execution ol' | as ‘wheth } Mfmm which the profits have been derived is a
w‘contmct take place here under such cnrcuns&cex that the trade was inné ss carried on in N w land’. It was held that the profits in question were
.q:.?mmm I think that the qquOn 1S, where do the opcrauomﬁt { n 31'.. axp \""”)i .Qess&OI seulng gOOdS on commussion 1n London.
| from Whl(’h the profits in substance arose? i ‘_“ "“‘;Sr‘ ) earher arrangements the taxpayer entered into in
i w0 3 Dl TR :‘ ) -f'-;--: 00 1@;,\' n New Zealand were not the business from which
As*tonhethct a tmde or business carried on abroad could be almbmedH:' : St CH1VEd '?JW* A
y 8 | 4 - M 2.
laxpa; .e;l’;sxmanagemcm and control in the United Kingdom, see the fioes8 hell v Egyptian (’71 S
‘Lords® decisions in San Paulo (Brazilian) Ry Co v Carter [18%] AC3Ii * for the py ,e: of 'ca &:ﬁl&%ﬁ;ﬁ:ﬁ;ﬁ%ﬁ%ﬁﬁ ::
MxtdldlvEg)prian Hortels Ltd [1915] AC 1022. In the latter case, it WS & 35 should be carrie ‘

135 Py v LAl 2 : ?’:} d
fm’thewn that a company can only have one busn:cs; al;d lll\laol::c‘h " eat o *“ %meg &Eﬁ{ftﬂz ?h l:?'l‘gl;?sahrd h:nt::ech was
necessarily includes the passing of annual accounts, the declara p emuneratior , the Egvyr

Mﬁh&ﬁnﬂm&lmﬂ erlx)lents ﬁeo&.sary to enable such dividends (0 bePEEE 1€ Lgyptian board). The company was assessed to

h IQ'Of*lts profits. It was argued for the Crown that
Patkare;pmd themgument in these terms (at 1038-1039): Ve _.* business and that such business necessarily
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ﬁl:aancml amngcments NECessary o enable sucl Oﬁ(be’thedxﬂmmw'tzﬂ [(’;:f?:t ansing in ('>r derived from
rejected the argument in these terms (at 1033, | by Han ;eyn 5 k"}: The Court of Appey
Thcmdcorbusmcssweh v v B KO ---*.'if‘.\““J- CIRV & 9N Bank Lid [1989) HKLR 21«

ave to Conﬂldc d 1 9 Jly mae "M‘;\ IC wmmm y thc PI'IV)' COU I .

profits or gains can arise and not (he business of g PUs ~ ) 486 (CA) WHIEE T "e110n appey|
such profits and gains when they have | \ e ,mci'f cu sions on whether or not the phrases * arising in’ and

- corporation any less than an individua] « % ~40 see gy, ‘;."; """ us -“‘a"m’ k(1900) AC 583: Cr , Hmm Kong

- one trade or business at the same time. 1 0e ¢ . . 1t from ‘ 960] 2 HKLR 166, [1960] HKC1) 30 (AJ) and 1

| ol 1% )gWInlst there may be some mar | e

< il | | ¥ ; . _’ "__\:"_: peal) bymetwophrascs, dcc|dcd gina difference in
However, as regards non-resident PEIsons, the case |. | | ..";;»;}.O:,;-_--»;;_ Sag -

the so-called Rule 2 in Part 8AA. If a

Lid
fnon-reside Now ] 3 HKLRD 168, |
Wllmmt’ (‘PE') in Hong Kong, 1he pcrg()n i r:'gn':r[;t(l] 0 has a' [2(X)4] HKCL 782 (CP‘I\)
profession or business in Hong Kong and the pcrgon’ IS Camry)

rce of profits have been co

made in circumstances where it ncil, namely Hang Seng Bank

ent esty iy
were a dnstmu a Mhshme" %tq
SO0AAK.

nsidered in three
nd se CParate

Clerprige, R '-'3.'-’ "l:':,\n. )” !«- 5 ﬁ g I]KTVB International Ltd [lggl?llg;):\]Cl ;})S MZ
"'tl )3 WLR LI w, (in lig) [1997] 2 HKC 449, [1997] 1 HKLRD 974
Proﬁts ‘from’ a trade, prof%smn or business carried op i Ho ” | s ofthe Court of Final Appeal, including ING Baring
necessanly profits ‘arising in or derived from Hong Kong' as"g KOng., () % /, J »rf“' Vf [2008] I HKC 1, (2007) 10 HKCFAR 417
section 14(1) ‘presupposes that the Profits of a business Carried % |
may accrue from different sources’: CIR v Nin

' | 43 'ﬁ
" i ﬂ '. ‘
Hang gf’ll[{ BanA Lt ' 7N [ 1
dfl | ~d in Hor me o
dame t()ktn pr()‘"\ { 99 ¢ 11 2¢ —\- ; , el ?Il 3'- ‘ Kong 33 ln some thr JUf'SdlC"O

at 318, [1990] 3 WLR 1120 (PC). By the s ] establish
ofits carned from a ¢ IS alwa ‘r" -.l' m analy SIS @ question of fact:

ns that the source
from Hong Kong® are not necessarily pr

£ W Hang Seng Bank (at
Y ‘matter of fact to judged as a practical reality’
business in Hong Kong. For example, profits from Hong Kop ), Iriga” y
transactions’ may be earned by an overseas company whose 1. s f ’“ 5 i Sub}xcommercnal one’: ING Baring (Lord Millett I\PJ

bnsmess 1s not mponsnble for earning those profits., ). The '-'.m he ard’ is not used (o connote difficulty but ‘to mean

| ,',,i""-'"-'nfi . L w‘ y !s,sense of being realistic’: Kuone Mile (Bokhary

Forproﬁts ansmg in or derived from Hong Kong’, su[] a,w L ;w VT

*lm' T

o Mposs \410 (lay n::W(IIHPMIée rulg;c:z law by which the answer 10
l{ 07] Pl'OﬂtS ‘ansmg in or derived from “o“g Kon O | 118 ,r.q, *q. eler ang Seng at 322-323), there are legal
K ks directing hov ”/w uestxon of fact should be addressed. Misapprehension
mor not a pmﬁ( 1S considered ¢ anSlng %’\ or d('l’l\»t.d fr m ...2 e | ..:_." P rl H!o €S wn ’il fact-f'lpdlng Process 1S an error of law, as made bV
q?estlon of the geographlcal source of the @ Q Board of Revie --whw/ §b\,Kcm{ug In laymg his strong criticism of that error.
23 \ ¢ 5 PJ said (at para 31):
: 1Rzt
No(ethatbeword source” has so n used 10Q leren A w 'ng a proper appreciation of the applicable legal
only on t | plicable lega
in Overseas mw’ to refer to the trade\q business f;om Which pfoﬁlsarcmnki principles 7' '0' *’ s possible to etermine what evidence is relevant and what
Hong Kong, however, s 14(1) ‘presupposes thaﬂh@ profits of a business ek fings the Board neede 0 make.
on mHong Kong may accrue from different s ges': CIR v Hang Seng Bast I8 | | mt
[1991] 1 AC 306 at 318, (1990] 3 WLR 112 )C). In other words, profits froms s ,@,.. v o
trade or business carried on in Hong Kong arc not necessarily profits ‘ansag® ére is no appeal 'on‘j'acts, the appellate court is not precluded from
ordaived from Hong Kong'. 8 and correcting ¢ juu s of law buried beneath conclusions ostensibly of
Tty o Hong Mile ',‘_.ﬂ,.,f aatpara 31).
- ‘source’ MVt
Thus, great caunon should be taken in analysing cases on i QR i tlm, AP
dxﬂ‘uent leglslahve regimes. What is the source depends on thlfas w@m s g principle J B3 1
vhich the question is asked. This was the point Arden L] emp i

on Limited v HMRC [2018] WLR(D) 385, a point first made by 1% g ,." ““*“‘ C 306, [1990] 3 WLR 1120 (PC), the taxpayer was
ll v Hone

OnSiru. Lo 18 Kong and the pm fits in question were those the bank earned from
\tkin in Liguidator, Rhodesia Metals Ltd (in lig) v CT [1940] ACT Hong Ko e and res; ~:.-.t.\=...f? mainly) ce:luﬁcam of deposit in the s’miu;:nd
A DR A ved from Hoog % e fidncial mark 'Colnmnssloners rimary submission to the Privy
Secuon%l)deﬁnesdwexpmsnon ‘profits arising in or deri ? Hovere 8 o D

Sl Bt

4
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It.follows that a dlstmcnon must fall to be madg betwwn profits ¢

Hpng Kong and those of an offshore source ‘accotding1o the nat
transactions by which the profits are gencraty® (@3 19B) and g acled

a ‘goods, the profit will have arisen or derived from the place where thes

emt o1 eh'ected
Lt ,a e

Lid v CIR (2004) 7 HKCFAR 275, [2004] 3 HKLRD 168, [2004] H :
(@A)”P“ BOkhm'Y PJ at para 12). In relation to a loan of money, 1%

Butterworths Hong

o,'l

' [and n

14.07]

(1)  the business of the bank was one ang Indivigit, e %""0 ‘.m of law to the effect thai the :
HOl'lg Konst | any Wag o N y .' R < located in the placc 7 Sl A Irce o

.(2) all the relevant operations were directed from Hon %N 3‘~-' maq) [1997] 2 HKC 449, 119971 | :Hﬁ pon

' \A. J"‘

success to the expertise of the bank’s ofy;
(3) no overseas branch of the bank wyg ;
certificates of deposits;
(4) the funds used in purchasing the certificye. of d

bank’s assets that arose from the carrying (p”‘"‘%re

L on 0l ‘h ‘

Hong Kong; ¢ ban
(5) the overseas trading in the certificates of de

f

o E (vng
Crs ¢ Cmplo, dW
n

Mﬂmﬁc&w 18 tHlustrative of 4 fyn
—Mls'adegrcc Orpf()'(lm"j IS required

m to earn the proﬁ( The PYI‘»H Council

ot T . | R Ollﬂﬂ Hang S(ng Bank WETe not the wha ;:

. M‘ﬁ‘ p“ﬁcular operations or ransactions tha
W aroximate sense. Identifying these profir. producing

d Iment. 1

POsIt g}

in the isolation, as they were mere COMponents of :;,‘tlld o ‘a matter of weighing the relative commercial
business; and . fOﬁQO‘. | ™ facet of the ¢ ‘Q or's business. Rather, it was a matter of
(6) such profits as a whole arose in or were deriy ed fr 't 08 0L Y17 R~ & profit. This aspect of the ‘broad guiding
e T R NN iy Ho"&'&! | “ 0 Final Appeal in ING Baring Securities
Rejecnng(heCommnssmner § Submission, and preferring (he v HKC 1, (2007) 10 HKCFAR 417, 120081 1

of the profits was the trading transactions effected throyg}, ‘k'“"ﬂmm. ong) M4 5 (P \ﬁ‘. |

markets, Lord Bridge (at 318E-F) said of the COnstruction of go, 'S 0 the g® 2412 (CFA): \, ol v v ~
Three conditions must be satisfied before o STy liog u“, | poNnd App 332, the Privy Council rejected

X

section 14: (1) the taxpayer must carry on a trade. prof | o the place ¢ % 1 the taxpayer made decisions to enter into
Hong Kong: (2) the proﬁts 0 be charged mug hctmono; Ve Ny ;W,L\ iigh the relevant profits arose, noting that those

‘profession or business,’ ... ; (3) the profits mus; be prgf?m i " Yeehericither the m giphate cause nor the whole of the cause of the profis
“derived from’ Hong Kong. Thus the structure of the section Msm‘ . Ltd [1992] 2 AC 397, the Privy Council followed

the profits of a business carried on in H R IKTVB Inie.
..,{ pro. RS 5k ~within Hong Ko‘;"gg L(l('::\l\ma\ ACCrue from g, ' .;.Mm 2 pb &;ﬂ 357 and held that the particular profit-producing
sources overse Ndrowvotold: name ly, ‘the acquisition of exclusive rights to grant

as,
taxable, the latter are not. On the commissioner's submiss; ey

ms W s PR

o\ofcond]non (3) would be O(IOSC since it would be \uﬂlmh A @ \.:‘L:, 1C l'elemt films and the grant of those sub-licences
profits were earned by a business carried on in Hong K * 7 tf' @,“‘ ' m to customers. On HKTVB's own particular
taxable. \ rivy Council held that lﬁ°“"°f°ld transactions took place in Hong Kong.

x ,.e-)

. VP
Tauncey ( uf)“.j;{; that ﬂéan only be in rare cases that a taxpayer with
oM, wincinal place of business in Hong Kong can earn profits which are not
i d hle t fit »\\\ﬂgﬁ- sééﬁon 14, This must be true in the sense that the
" lming majo ity of b’usiness operators in Hong Kong carry out their
oducing ;‘ nsaction: imHong Kong. But this does not mean that the kinds
I transact rﬁ ,rﬁl lang Seng Bank and ING Baring are rarely seen in
cial market :_:' may also be said that investments generating offshore
id me mtrare types of investments. It seems that Lord
iem .:. ntin a_iub ;‘-‘{,‘L? s&louldbe understood only in relative terms and
te ol rareness of a cas can otbeacntenon for determining the source

where the taxpayer carries on or controls ll\llsmms

\ .
Lolﬂ»Bndge (at 322-323) described thewbroad gundln g pnm%c " thus:

The broad guiding principle, attested by mafty JutRorities, is that coehy |
' to see what the taxpayer has done to cam‘&hc profit in question. IfkH
rendered a service or engaged In an acuvuty such as the J;

~ was rendered or the profit making activity carried on. Butif e proéi B o .,»' _?}m:‘,
earned by the explontatlon of property assets as by letting propert), 555 L applied the
money or dealing in commodities or securities by buying andlwz ,
Pmﬁt' the profit will have arisen in or derived from the place “
m was let, the money was lent or the contracts of purchase #65

: prnciple’ in the 1990s was Magna
L 7 4 HKC 55, [l997] HKLRD 173 (CA), where the
the Board of Review’s approach in determining the source
Mﬁ from sale of products through an overseas
}%& , The Board considered the totality of the facts
pmﬁts was the sales effected outside Hong
EVetythu\g else, such as invoicing, shipping,
illary. The Board also said that its finding
W\e taxpayer itself had warchoused, labelled

%) x Km
B 120

\“\

'Wﬁliudgmdmg pﬂncnple as such is not a universal test (Kwong Mi¢ axcu
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claration under section 49(1A)

* “For the purposes of section 49(1A) of the Ordinance, it is
declared—

that the arrangements specified in section 3(1) have
been made with the Government of the Republic of
Austria with a view to affording relief from double
taxation in relation to income tax and any tax of a
similar character imposed by the laws of the
Republic; and

that it is expedient that those arrangements should
have effect.

0,

(b)

3. Arrangements specified

(1) The arrangements specified for the purposes of section
are the arrangements in—

(a) Articles 1 to 28 of the agreement titled “Agreement
between the Government of the Hong Kong Special
Administrative Region of the People’s Republic of
China and the Government of the Republic of

2(a)
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