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FORMATION OF CONTRACT

72
P

od that the parties must have intended tq Create |
act, and no longer required an executed 4 d gal ,

. 4 ial ) signed
clusion makes no commercial sense} and )

he %’Q
‘ . __whether he was an RTS man or a Miiller Man
mm’k should be carried out for the agreed price o, th. o ‘m

. : € agr |
e Cegd
thout the necessity for a formal written agreement, which had begy, ley
;r;n&” Of course, it may be difficult to decide exactly when ‘the e otl:kqh
i

W
the requirement for a signed contr.act has been:62 dispensed with, but th;e isa: Que;: oy
be decided on the facts of any pamcu’l.ar ca‘se. )

As Lord Clarke urged in RTS v Milller, “[tlhe moral of the story , i,
and to start work later'>®* Parties who begin to perform without an agtéeme :tglr: fry |

run substantial risks. Commencing the work contemplated by the Parties b Pl |
contract is formally concluded does not always give rise to a binding contract.z::r -

Lord Clarke insist

thmgh their cond
since ‘a]ny other ¢con

!

(iv) Contracts subject to condition
There are situations which at first sight appear to be cases of incomplete o
but really turn out to be cases where there is an immediate binding contr, et

some of the parties’ rights and obligations may be dependent upon the happening
particular event® For example, the agreement may contain such a term a 'subjeq;
the purchaser’s solicitors approving the title. Until this approval is given, the Contg
need not be implemented, although neither party is free to withdraw from it Unilatergy
Alternatively, the contract may be fully operative at once, but upon the happening
particular event it is thereby discharged.**® The insertion of such conditions prodk
a quite different effect from a reservation like ‘subject to contract’ which prefs’
formation of any contract at all. They are dealt with in Chapter 5. %
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rily give rise to legal obligations. For example, a collective agreement between
ployers and trade unions is conclusively presumed not to have been intended by the
em

ties to be legally enforceable unless it is in writing and contains a provision statlig
;  the parties intend it to be a legally enforceable contract 29
tha

An entertaining example of the requirement of an intention to create legal relations
is providcd by Blue v Ashley:*"

. conversation in a pub, A said to B that he would pay him £15 million if B could get the
ln'cc of shares in Sports Direct, which A owned, to £8. B alleged that that was a binding offer
P?a unilateral contract and that, when the shares did reach £8, A had broken the contract by
0

fusing to pay him the £15 "‘Q
[t was held that there was @n ing contract. This was essentially because A had had no

intention to create l@ations when he made that ‘promise’ No one present thought
that A had jous commitment. What he had said was merely jocular banter

mad
However, in c@usine atters there is a strong presumption that legal relations
are intcnde®l h is evegrStgonger when the parties have acted on their agreement. ™

IAL ENGA

nccessa

MENTS

efr from the nature of the agreement that there was no intention
ding contract. A prime example is a social engagement. This is not

to share the cost of petrol used on a journey,** or to take part in a golf club’s
petition®”” or between friends relating to musical performances by them™* form
greements in which the promisee may incur expense in reliance on the promise. The
damages resulting from breach might be ascertainable, but the Courts would hold that,
if no legal consequences could reasonably have been contemplated by the parties, no
action will lie.

In Balfour v Balfour, Atkin L] stated:*"”

It is necessary to remember that there are agreements between parties which do not result
in contracts within the meaning of that term in our law. The ordinary example is where

. ' p ' .
2oy vl &t by . 1
’
R 1 4 ‘. |"..‘/ ." { " . b o i ‘ . -

. H'* Unior mWom (Consolidation) Act 1992, 5 179, see NCB v NUM [1986] ICR 736, The
position at common law was similar: Ford Motor Co Ltd v AUEFW [1969] 1 WLR 339. See Hepple [1970] CLJ 122
21 [2017) EWHC 1928 (Comm). Leggatt ] also decided that the arrangement was not sufficiently certain 1o
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10 take @ wal
two parties agree would sugges
M M

whatwe know as a contract

k together, Or where there is an offer a4 Al
¢ in ordinary circumstances that those agre

accp“bq

C
I

1y ARRANGEMENTS

arrangem of agreement
ents are another category
:migon 10 create legal relations. In Balfour v Balfour:

ten

, in Ceylon. He returned 1o
loyed in a government post In + 1€ feturned with 1y
gx:m: l‘::::ft s::d was unable to go back to Ceylon with him for medicy] ., "

. ake her an allowance of £30 a month ypy He
sently promised orally to m . il she e
mc faitlldeto make this payment and she sued him. S

h it was not impossible for a hush
of Appeal held that, althoug . and
= Courta contract for maintenance, in this case they never intended to ma
While that decision has been criticized 27

(b) FAMI e
which there
m
dy b@ o

and wig, .
ke a baro.:

: d 279 agreemclm
between spouses and between parents and chil [EnfEare, aswe shall see, pr —
1o be enforceable contracts. Thus, it has been said that a parent’s promise to Pay a chiy

an allowance while at university ordinarily creates only a moral obligation 2

enterinto
which could be enforced in law.

() DETERMINING INTENTION
The test of an intention to create legal relations is an objective one. It may be th

promisor never anticipated that the promise would give rise to any legal oblig
if a reasonable person would consider there was an intention so to contra the
promisor will be bound.®® It has therefore been contended that the co.-.@ AW does

not require any positive intention to create a legal obligation as an el@t of cont
and that ‘a deliberate promise seriously made is enforced irres c@) the pro
views regarding his legal liability’** This view commands iderable re

there are difficulties in the way of its acceptance.
First, parties to a business transaction may delibeggtel

2% s
itely state that t ot intend
‘toenterinto *reat their 15es as binding |

any legal obligation, and the Court will the

in honour only. In Appleson v Littlewood Ltd*** a competitor w ed to have sent
in a successful coupon in a football pool could not rely u nforceable contrat
SS90 A (it
i .“"P: [ .‘Q) ¢.:‘.‘1.."..‘:'” .o LA i
| . * JonesvPadavatton [1969] | WLR3X. |
I e N R e S e e e i = . '
‘-":'i'*f'-'_'.‘-f:.\'_‘-.?__bf;-{‘.’.._‘.;'f’_._;"._-‘Tu._;._.&"i.I. S 'M;!”‘ G | | '
Co [1893] 1 QB 256; British Airways Board v Taylor [1976] 1 WIR 138
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’

longer any presumption of there being no intention to create legal relations
but the circumstances may indicate that there was no such Intention.”™ Moreover. until
u ’

ntly the Crown and‘ civil servants werfz 'hcld not to be in a contractual relationshi
rec 4se the Civil Service Pay and Conditions Code’s statement that ‘a civil Scmn‘:
:;: ot have a contraCt. of .cmpl(?yment enforceable in the courts meant that the Crown
jid not have the requisite intention to contract.” What was said when the agreement
s miad e.2% and the vagueness of the language used*’ may be held to be inconsistent
with an intent to contract:

where the agreement
(here is a presumptio

one.*® And Wh%

290
ndly, in c@ts where legal contracts are not normally made, exemplified by

nts or family arrangements, it will be presumed that no intent to create

ontract is present, even though there may have been an exchange of
isés and a ‘consideration’ moving from the promisee*" On the other

1§ presumption may be rebutted upon proof of the true intention of the parties,

de in a commercial context, it has been said there that
ere is an intention to create legal relations and that the

s that an agreement was made without the intent is a heavy

erm is introduced into a pre-existing contractual relationship,

umption that it is intended to be legally binding.**® However. the

a@strongly in respect of contracts that are wholly or partly
e

it is for the party alleging that there is a contract to prove

i& is to be inferred from the language they use and the circumstances in which they
O$5 it, In Parker v Clark:*”*

34 See Preston v President of the Methodist Conference [2013] UKSC 29, [2013] 2 AC 163 and President of
the Methodist Conference v Parfitt [1984] QB 368 (no intention to create legal relations). Cf Percy v Board of
National Mission of the Church of Scotland [2005] UKHL 73, [2006] 2 AC 28; New Testament Church of God v
Stewart [2007] EWCA Civ 1004, [2008] ICR 282 (in both of which, an intention to create legal refations was
found),

#** R Civil Service Appeal Board, ex p Bruce [1988] ICR 649, [1989] ICR 171; McLaren v Home Office [ 1990]
ICR 84; R v Lord Chancellor's Department, ex p Nangle [1991] ICR 743; Trade Union and Labour Relations
(Consolidation) Act 1992, ss 62(7) and 245.

#¢ Orion Insurance Co plc v Sphere Drake Insurance plc [1992] 1 Lloyd's Rep 239.

* Vaughan v Vaughan [1953) 1 QB 762, 765; Kleinwort Benson Ltd v Malaysia Mining Corp Bhd [1588] 1
WLR 799, [1989] 1 WLR 379, above, p 70.

™ Edwards v Skyways Ltd [1964] 1 WLR 349, 355; Esso Petroleum Co Ltd v Commissioners of Customs and
Excise [1976] 1 WLR 1 (World Cup coins given to purchasers of petrol held to be given under a contractual
obligation—because of an intention to create legal relations—and not as a gift); Orion Insurance Co plc v Sphere
Drake Insurance plc [1992] 1 Lloyd's Rep 239, 263, 292.

‘: Attrill v Dresdner Kleinwort Ltd [2013) EWCA Civ 394, [2013] 3 All ER 607.
" Blackpool and Fylde Aero Club v Blackpool BC [1990) 1 WLR 1195, 1202; Baird Textile Holdings Ltd v

Marks & Spencer plc [2001) EWCA Civ 274, [2002] 1 All ER (Comm) 737 at [62}; Assuranceforeningen Gand
“.' N AP A e -
b ¥ Balfour [1919] 2 KB 571, 578; Buckpitt v Oates [1968] L All ER 1145; Jores v Padavation (19e9]

1) "S-;\'Lf:\ (,’;“‘;t‘ \ ;L%Q“i ety

ig v The International il Pollution Compensation Fund [2014) EWHC 3369 (Comm) at [§9]-[103).
[ \I,D"fn AT D 20 :
1960] | WLE QRG Goodchﬂd (1997] 1 WLR 1216,
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mddmdmmweldcdy couple, agreed with tht claimants, who were 29 Yeur 2 THE AGREEMEN T

e ottage and come to live with the defe You 4

ifthe e aglcd leave them a portion of his est e i sh"'"s hnh"hl 1 /7
e:peﬂ'“-thcmdedcfcndml wouls \OFhis estate in hjg yy o+ "0 " Mlmn-"’c""""“""'"‘"‘Y Revisited' (1972) 35 M1LR 44

sold their coltage and moved in with the defendants, Dithculties dC\'c‘Opcd bc;t \cclum s, The Battle of Forms (1979) 42 MLg 7 R 489

couples, and the defendants repudiated tl;c 3grccmcnft b:' requiring the C'Mn‘:’«n the % = RAWL! .K'“ng SRt g ,/, 5

sought damages for bre an LEY, ~Dalfour v B

somewhere else t0 live. The claimants sOUg B ach of Contracy, o fing ? m‘AogmmcnlS' (1985) 5 OJLS 391 v Dalfour and the Enforceability of Informal
It was a;gued that ::; agr;c;}\cm al;\:;}lmdb;(: go l;:or;: }:l\;\; a famuy arrap Guouu,"rrnshlns with Trollope: a Deconstruction of the Postal Rules i ¢

of the type considered in Balfour v Balfour, but Deviin ) held that the ¢ir, ey OJLS 170 ules in Contract (1992 1

I'C
indicated that the panicz l::‘cgd;i to aﬂl;ecl} theilr lcgbal rclatfgns and that th, :c'a% & 1MPSON, cQuackchy a:(\g Cronct'raglt Law(:’ Carlill v Carbolic Smoke Ball 5 ny
were thcrcforc liable. In alfour v Balfour has been said (o be an exty nd% in the Common Law (Oxiord: Clarendon Press, 1995) 259 mpany in L"*""xf. 'aoes
. LA s Ce :
293 Y ca :

of this presumption, and thc;e -4 s;: cmll‘ e i?) which it has been ho:l(;l’“mp‘t | NoLAN, ‘Offer ;“: A‘:C‘pt l.ﬂ(;ht Electronic Age’ in Buggows and Py

husband's promise to his wife, from whom he was about to separate, she tha, Formation and Par : Oxford University Press, 2010) 61 BL (eds), Contract
have the matrimonial home, was enforceable as a contract,*! Similarly, i, p ‘g ents to Negotiate in Good Faith in Bus

rties (Oxford: Oxford University Press, 20 &)‘)’;’; and Pric. (eds), Con-

ion in Good Faith: Adapting to Chang
n ' |
W IBL 104 Bing Circumstances in Contracts and

v Granatino®™ a majority of the Supreme Court took the view, in obiter i Admeg,
nuptial agreements are binding contracts. And an informal family a'mngcm:' that py,
the winnings of a football pool entry was enforceable since the necessary inten,: 10 shy
present.”‘ tion Wy
Thirdly, it has been clearly established that the distinction between a warrangy o+
is a term of a contract, and a ‘mere representation’ depends upon whethey ch it
intended the statement to have contractual effect.”” It would be somewhat ¢ Part
contractual intention could be dispensed with in proving the existence of 3 mr; (:us
but not in proving the terms of that contract. i
The conclusion is thatan intention to create legal relations is essential to
of a contract in English law. 0\

FURTHER READIN @6

tiog
Hupson, Retractation of Letters of Acceptance’ (1966) 82 @9 Q

Hupson, ‘Gibbons v Proctor Revisited' (1968) 84 LQQ $ 3
HeppLe, ‘Intention to Create Legal Relations’ [1970] CLNI22, 127-3
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FORM

| FORMAL REQUIREMENTS

: ‘a verbal contract is not wor
is reported to have said that a th the 4per iy

Sam Gdd:y;et s ments involving very substantial sums cap b, estaby;
written on ag!

: : 1zed that ‘the co
) 2 v Devani Lord Briggs recognize . mmon |4
entirely orally.” In Wfl‘e liability to pay as arising from the briefest and Most infon::

recognise an enfo the parties.> And in Rock Advertising Ltd v MWB Bysipeq Exd%
exchange bctweeI; ¢ ption acknowledged that ‘[t]he advantages of the COMmMop |y
wwwfdfm validity are that it enables agreements to be mad, Q“J'CB;
iz abo:t ‘rhout the intervention of lawyers or legally drafted documenygs
infonn‘“)':r‘;l r:l‘ asimple contract need not be made in any special form, by reQuire
thx:::ce of oo:slderation, which broadly means that something must be Biven iy

because the requirement of consideration can be satisfied by nominal consid

change fora promise.’ The paradigm of the simple contract is therefore a bargajn,: @\
ex

ch as a peppercorn, it has been argued that consideration is really nq
su )

m |
< irement of form.® In some simple contracts, statute imposes (i &
: &Wﬂﬁ%
ct
d

the requirement of consideration) the necessity of some kind of form

either as a condition of their existence or as a requisite of proving t
The other kind of contract recognized by English law is a con%@’

de by
seitisan

derives its validity neither from the fact of the agreement no
but solely from the form in which it is expressed. S |
" In this chapter, we shall examine (1) contracts by d@n (2) (si
which writing is required.” |
Historically, formal requirements played a large role in the

law of contrt
uds 1677 provided that many import
P TN i U S e ST ) Ghe'

nd widely used typs
g;, menforceable unless supported by a note or memorandum in writing
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OQ test of enforceability, and provide a ‘channel for the

3 FORM

9
i particular contracts for the sale or disposition
;:md’ for the sale of goods of over £10 i yal

The significance of formal requirements has Now diminished, saye

land, guarantees, and a limited number of other tYpes of contract.
ies (such as tenants, consumers, borrowe

of an interest |

st n land and, gneit 1954,

functions.'
First, there is an important evidential function !
facilitates and renders cer

the case of contracts made by e-mail can, for example, be
rmal requirement for such transactions.

addressed by as
Secondlyath e paternalistic and Cautionary function of helping to ensure that
a party d:&ﬂy consid

binding ves on i

. irement, but the requirement that notice must
the protected person of the

be @o right to cancel' is a requirement of form.
llary of the evidential and Cautionary functions

s that formal requirements
parties to bind themselves with certainty and to know to what they are binding

emselves. Formality requirements may also furnish a well-recognized and objective

legally effective expression of
intention.'®

As against these useful functions, if the

mysterious, and inaccessible to ordinary peo
social and commercial attitudes to promises

form is complex, it can be Inconvenient,
ple. Formal requirements may also affront
(‘my word is my bond') since requiring, for

' This requirement was repealed by the Law Reform (Enforcement of Contracts) Act 1954
* Jhering, Geist des Roemischen Rechts (4th edn, 1883) vol 2, 480-2.

* Law Com No 164, Formalities Jor Contracts for Sale etc of Land (1987) paras 1.4, 23-2.11,
"' Ibid, para 2.5. See also S

impson, A History of the Common Law of Contract (1975) ch X111,
** Below, pp 93-4.

"' Writing: Consumer Credit Act 1974, 5 60. Notice of specified terms: Landlord and Tenant Act 1985, 5 &
Estate Agents Act 1979, 5 18: Employment Rights Act 1996, s 1-2, 4-6.

M ¢g Consumer Credit Act 1974, 55 67-68; Consumer Contracts (Information. Cancellation and Additional

) Regulations 2013 (S1 2013 No 3134): Timeshare, Holiday Products, Resale and Exchange Regulations
2010 (S12010 No 2960).

" egConsumer Credit Act 1974, 5 64.

i m&mbﬂdﬂw by Fuller as a third ‘channeling function’ of formalities:(1941) 41 Col L Rev 799,
Rialalo 5 SRR

.y _?0".‘*‘;
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. implies mistrust. These factors may mean t}y,
or writing imp
deCd qUil‘emeqmw

1 erately or by accident, and thus the e
used, whether rdaet;::manypmmonng the security of tl‘ansacuon eny Gy
help to prevent impulsiveness, Coercion i:

but may undermine security of N ade'%k
al morality mean they are not obSQW:;cn% )

. CONTRACTS BY DEED

A CONTRACT BY DEED IS MADE

law it was often said that a contract by deed was executed by bej,
sca]e;:::l:] dlivered. But the position is now largely governed by section | of

property (Miscell isi 9.7 Tobeadeed an instruy
-ccellaneous Provisions) Act 198 R |
it ‘lear on its face that it i$ intended tobe a deed by the person making it or. , : th::l:

' ies to it (whether by describing itself as a deed or expressjp,
magc be, by ::;g:rstilgn ed as a deed or otherwise).'® The 1989 Act does not. hoil:;“
: down any Pr&m'bed manner of making it clear because to do so ‘would inyy}igy,
moww]d fanae perfectly acceptable deeds merely for failure to inclyde One

vital word’*?

8 ‘Signed‘

(i) Signature and attestation
In the case of deeds executed byan individual the 1989 Act abolished the requirement

sealing.” The instrument must either be signed by the person making it g t

of an attesting witness or, where it is not signed by.that person, perhap
physical incapacity, it must be signed at the direction and in the pr
and in the presence of two attesting witnesses.?' In the case of a
under the Companies Acts either its common seal must be

must be signed by two ‘authorised signatories (which i S the direct

company secretary ary) or by a director of the comp e presence
o .{‘ . '-‘ - ) |'. ’ .‘;-;“50‘ .:: . ’.- i o~ -.-.;-.-; ;\‘_ .._: ) I. - '.-I... 1 .
attests the signature.”? The requirement of sealin | appli

e i SRRl A U R - .,

i -

’ s Liwof Property (Miscellaneous Provisions) Act 1989, s 1(3)(b). Authority by a party making a deed toan

s

1 S R SN Yy 0

Cl Glessing v Creen [1 1TWIR
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tions incorporated under other statutes or by

corpord
:::ﬁenpl: erely an adhesive wafer attached to the docym

the letters ‘LS’ (locus sigilli).” Even a docume

royal charter Today, a seal

this is still required, to have the document sealed, will
estopped from denying its validity because another has

(ii) Delivery
The 1989 Act preserves the requirement of delivery’® In this context * delivery’ does

not be fatal if the signatory is
detrimentally relied on it

not signify handing ovegloyhe oth‘er party, but means an act done or word said <o 1 to
make it clear that @ .makmg the deed regards it as binding. Thus, a deed may
be delivered” evefi thot gh it is retained in the custody of the grantor '
iy Esecoy O

A dee is delive bject to a condition does not take effect until the condition
s , on a sale of land the vendor does not normally intend the

d. For e
operate ;@ e purchase price has been paid and (where appropriate) the
has been‘exeguted by the purchaser. In such a case, it is termed an escrow. but if
igfop is fulfilled within a time which is reasonable in all the circumstances. ™
rative as from the date of its delivery.” At one time an escrow could not

(b) WHEN IT IS ESSENTIAL TO CONTRACT BY DEED

Statute sometimes makes it necessary to use an instrument in the form of a deed if the
transaction is to be valid. For example, the conveyance of a legal estate in land must normally
be made by deed in accordance with the provisions of the Law of Property Act 1925."

¥ Law of Property (Miscellaneous Provisions) Act 1989, s 1(9)-(10).

5 First National Securities Ltd v Jones [1978] Ch 109.

% 1bid: Commercial Credit Services v Knowles [1978] 6 CL 64. C{ TCB Ltd v Gray [1986] Ch 621

¥ TCBLtd v Gray [1986] Ch 621; Law Com No 163, Deeds and Escrows (1987) para 2.15; Shah v Shaf [2001)
CA Civ527, [2002] QB 35 (estoppel in relation to the Law of Property (Miscellaneous Provisions) Act 1589,

s 1); Briggs v Gleeds (Head Office) (2014] EWHC 1178 (Ch), [2015] Ch 212 (distinguishing Shah v Shah).

P SN %

‘?‘”‘)wﬂfﬁ need not be given by deed: ibid, s 1{1)(c).
eQMVMckham (1867) LR 2 HL 296; Macedo v Stroud [1922] AC 330; Vincent v Premo Enterprises Lid
2 | Ch17.

: Ambrian Investment Co Lid (1975} 1 WLR 161

’; P%D'W v Lister House Development Fld [1971
~ Beesly v Hallwood Estates Ltd [1961] Ch 105; Kingston v

SRR ) SN Cy ‘ xS
Alan Estates | fdy WG g%& Ltd [1982] Ch 511,
1old and Lec hold Property Co v Lord Suffield [1897) 2 Ch 608, 621;
g o, i iy N Nt SN S pdiian . .
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tiog
Pml!\isc).
) is thy of

keacontractifthereisno cong;
| cedonlybeusedtoma > COnsider,
S nlaw,t(:t‘:ﬁ :ne side)and accepted on the other (eg a gratuitous

forth:f ‘;:m?t‘:;ﬁ\mon uses today of deed (outside conveyances of land
One e

a promise 10 make a paymenttoa charity.

3. CONTRACTS FOR WHICH WRITING IS RF‘QUIRED

) STATUTORY REQUIREMENTS OF WRITING

Although there is a popular belief that only contracts in w.riting are enforceab)e
helief is completely illusory and forms no part of th.e Eng.hs.h common law, A s
contract (ie one not made by deed) depenqs for 1.ts validity upon the presen
consideration and is in general valid whether in writing or oral. 5

In certain exceptional cases, however, the law reqn{nres Writing, sometimes 5 :
condition of the validity of the contract itself, but sometimes .onl)f as evidence withoy
which it cannot be enforced. In these contracts consideration is as necessary as ip
contracts for which no writing is required: ‘If contracts be merely written and b
specialties, they are parol, and a consideration must Pe pr.o?/ed.’“ The following are
examples of contracts which must, by statute, be made in writing:

(a

» this
mple
Ce of

(1) The Bills of Exchange Act 1882% requires that a bill of exchange or Promissory
note and the acceptance of a bill of exchange must be in writing,

(2) A consumer credit agreement, for example a hire-purchase or loan agreem
must be in writing and be signed by the hirer or debtor and by or on
of the owner or creditor. It must also be made in a certain form
certain information including prominent notices advising the hir w
the protection and remedies, including the right to cancel, ay
Act and the annual percentage rate of charge.*

(3) A contract for the sale or other disposition of land m
considered in detail below.**

¢ ?
Certain other contracts are not required by statute to B¢ made in wri g.&mt merely
to be evidenced by writing before they can be enforced. Until 19

L n Rl ost frequent
mny*sofwcheontne& were provided by those specified
e S Ve SR i o Aaming:

e _ Statute of Frauds
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167/, winch rendered various contracts unenforceable unless they were supported by
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ary and subornation of perjury’® But almest £ 6 s —_
fiception, this

cequire™ cevent, dishonest dealing. The attempts of the judge
cathe? than 9 pStatute of Frauds, and the niceties of legal | BES consequently 1o

dycun"‘"“ t theeratio n both arbitrary and artificial. By the [ aw Reform

deredits © : i (Enfor
reﬂdcfcc‘:;;;g 1954, most of its provisions, together with their re-enacti ng::::m‘:
Contra® ed. The one importanttype of contract still governed by the Statute of es,
were 1€Pe? Frauds
B"conmd 0
) G
POn any special promise
uniess the agreement
note thereof shall be in
other person thereunto by

e debt, default or miscarriage or another person’ is a contract
retyShip. It can usually be reduced to this form: ‘Deal with X, and if X
bligations, I will be answerable’

(i) Guara es distinguished from contracts of indemnity

% "ting. In a contract of guarantee there must always be three

Ig@zﬂ of indemnity, unlike a guarantee, is not subject to any statutory requirement

partiesin contempiation:

bt l:f O principal debtor (whose liability may be actual or prospective), a creditor, and a promisor

(the guarantor) who promises to discharge the debtor’s liability if the debtor should fail to
do so. The guarantor's liability is therefore secondary to that of the principal debtor. In a
contract of indemnity, however, the promisor is primarily liable, either alone or jointly

with the principal debtor, and undertakes to discharge the liability in a t wheth
or not the principal debtor defaults.*? i 04

'.Eor a contract to be a guarantee there must, in fact, be an expectation that another
person will perform the obligation undertaken by the promisor. If the promisor is
anarilz liable the promise is not within the Statute of Frauds, and need not be in
Wﬂﬁng. ‘The question whether the undertaking is primary or secondary is determined,
notmerely from the particular words of the promise, but from the general circumstances

mm;:‘m.l‘iadipn.‘s The borderline is often very artificial and the subject ‘has raised
b RIS

ag S :Cgmmlttee (Cmd 8809, 1953),

. _t' JC

' ‘\" :‘ _gnhlnteﬂm Report of the Law Revision Committee (Cmd 5449, 1937), and the First Report of

), Guild & o Ad1893, $ 4 (writing required for contracts for the sale of goods of over £10 in value).
Birkmyry Dare it o) 2 QB 885, 896; Pitts v Jones [2007) EWCA Civ 1301, [2008] QB 706
Keat, “"' ‘-""_“\,:3? A "‘! %2?.28.

(17¢

& P 158; Abbhi v Slade [2019) EWCA Civ 2175, [2019] 2 CLC 949.
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many hair-splitting distinctions of exactly that kind which brings the law

" o

(ii) Nature of liability guarantced

The liability guaranteed may be tortious as well as contractual.¥” It may 1, ro
. i« made, as, for example, in consideration of Pectjy
at the time the promise 18 Made, A future 5 ¢

of money; or it may be past, provided some new COl}sidemtion is given 4 Y:vam
must be a principal debtor at some time; if not, there is n.o contract of uargy,
the promise though not in writing will nevertheless be actionable, This i illugy r:fe R}d

Lakeman v Mountstephen:*

M stated that he would construct certain drains if L, the Chairman of a locg] Board of ey
th

' t. L responded, ‘Go
the Board, would become responsible for payment. L re on, [M]. 5
:ork. and 1 will see you paid: The Board repudiated liability on the ground that it ::dd: the
Cver

entered into any agreement with L. When sued, L pleaded that his statement wy; , Prom;
be answerable for the debt of another and, not being in writing, was unenforceabje *H

The House of Lords held that L's promise was enforceable. The Board haq iy Qe
liability which could be guaranteed, and there could be no contract of guar anice i o
there was a principal debtor. Is oral promise to M, when properly construed e

> lnd
that he would be liable, not as guarantor, but as sole debtor. 'Cated

(iii) A continuing liability

a continuing liability. If there is an existing debt for which a third party is liabfe
promisee, and the promisor undertakes to be answerable for it, there is,n b

the terms of the undertaking are such as to extinguish the original liabj N says o
B, ‘Give C Ltd a receipt in full for its debt to you, and I will pay the t

2 IS prom
é one de

The promise must also not effect a release of the original debtor, whose liability mu@» |
e B
ee if i

is not a guarantee within the Statute of Frauds, but a substitu

another. Os\

(iv) Exceptions h

In two exceptional situations a contract of &been he d@ll outside the
Statute of Frauds although it is a promise to answer {0g the debt

It, or miscarriage

of another.
- The first is where the guarantee is merely incidental m$rger contract and not
hﬁ@pﬂ@gd?fﬁc?mw the transaction. So in Sutton & Co v Grey,”' where the
| ,%""*”*»’“2"'“ “”ﬁu\@: r m@tﬂm a stockbroker to introduce business to
fum on the terms that they were to half the commissions earned and to pay half
gt0 pay, it was held that he

. ’
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p?ﬂ‘m | action and did n , .
Dddﬂ"“l - Wide:]::a n:arantor’s main pzt ha: ) t e c"""""Ctrd in Writing,
ndly, where B TPOSEIs to acquire or rety;

§eco tee is given to relieve the property from somte <y
the B“";: third party, it is not within the Statute of Frauds, Thys Py l;m:umbrance in
r om subject toalien in favour of C, and in order to disc uys goods from

: thel;
Y B's debt if B does not do so, .thns promise need not be evid ec e!;n‘ : Pff)tptg;
gut:’tlg: interest to be acquired or retained must be substantial and Pmpﬁmryw:nns-

- An oral

e by 4 shareholder in @ company to guarantee the T Nt
; an execution being levied on its assets does not com order to

harge

revent oo : ¢ within this exception,
gh"intMtizfeﬁsl:geh cranthe companys assets is purely personal. and is not 3
s
: pe of the Statute of Frauds

have nothing to commend them. It is a matter for regret that. if
|
to be afforded by the law to guarantors, it is not embodied in
of all contracts of guarantee or indemni

' tytobesetoutina
d of perpetuating subtle distinctions.

disposition of an interest in land. The provisions of the Statute of Frauds 1677,
still govern guarantees, were substantially re-enacted as regards sales of land by
section 40(1) of the Law of Property Act 1925. Many of the decisions under section
40(1) concerning contracts for the sale of land remain applicable to guarantees.

Under section 4 of the Statute of Frauds, a guarantee does not have to be signed by
both parties, but only by the party to be charged or that person's agent ** The signature
need not be an actual subscription of the party’s name as it may be a mark; nor need it
be in handwriting as it may be printed or stamped; nor need it be placed at the end of
the document as it may be at the beginning or in the middle.*

The parties and the subject-matter of the contract must appear in the note or
memorandum. Where the parties are not named they must be so described as to
be identified with ease and certainty.”” All the material terms of the guarantee must
be accurately set out in the memorandum, but by section 3 of the Mercantile Law
-Amendment Act 1856, the consideration need not be stated.

si:: @?\ pthe same form was required for contracts of guarantee and contracts

*l W
- Fitzgerald v Dressler (1859) 7 CBNS 374.
- Harburg India Rubber Comb Co v Martin [1902] 1 KB 778.
- Asin the case of certain contracts of guarantee and indemnity given in relation to regulated consumer
sdtagrements: Consumer Credit Act 1974, 105(1)
: .. ,-‘ 7‘?,’3‘713\:}4. 1 N ‘“-' | , % Leeman V&O‘*‘ “95” Cho4l.
Rosltery Mille (1878) 3 App Cas 1124. C Poter v Dufficd (1574) LR 18 Eq




FORMATION OF CONTRACT

of a guarantee May consist of various letters and

: pam
e nlete. A sequence of negotiating e-mpgj)s
of ;:&:ﬁd signature under the 1677 Act.* My aly,
jrements

failure to comply with the provisions of the Statute of Fraugs
- Eikira

t be enforced against Ot thy,
- » o S a a
’ oidable, but that it cann ks

the contract is void, or v

 rence of the contract,’' and is signed by the party or hjs R
be made at any time before the commencement of the action,* and j e n:m
it may . s a note or memorandum but wa
! intended to serve a e
matter that it was never

for some entirely different P“fpofe”“

: can establish that there hag
: chould be recoverable if the payor can €s 45 been
Wtoulfa;umnsidmﬁon.“ But it is debatable whether the standard ground thy ,

yment made under a mistake of law can be recovered applies where the Payor paig
:oncy under an unenforceable, but not void, contract mistakenly believing that i
could enforce the contract.®

(viii) Limited role for estoppel

Estoppel, founded only on the guarantor’s promise without any additionl
encouragement Or assurance, cannot be invoked as a means of avoiding section 4 of the
Statute of Frauds. In Actionstrength Ltd v International Glass Engineering SpA:¥

guarantee payments owing to the sub-contractor by the head-contractor in retur "

<9 - -1 ; < 1 = 9 L P - . < “_t s , :
":' AT N Y -y - _,-'- FAPFNY ' W TR '\. e ) T .."' : . )
* Sokes v Whicher [1920] 1 Ch 411, 418; Elias v George Saheley & Co (Barbados) L
J.:('."'" (.‘.a".:?- .:_."’ g .‘.‘_‘A'. \,-'ﬁ‘-/.s'f 3-‘..:‘_’.‘!’) b AWM VS "..‘- s P "~ : e ! R s - " ’ ‘ . . . !
Temmns v operty Ltd [1958] Ch 110; Moat Financial Services v Wilking, EWCACrvl
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E . v -,'3 \-(,m' o [ kN *
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An employer in a building project was alleged to have orally promised a sub-coma.@ |
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withdrawing its labour. When the sub-contractor sought

not
gob"wﬂmct:“’:emp'oyer argued that it was unenforceable under section 4 of the Stsrote of
()

. use it was not supported by a written note or memorandum. In answer to this.
Frav b"f:: ractor sought to rely on estoppel constituted by its reliance on the oral promise.

o enforce the

CONTRACTS FOR THE SALE OR OTHER DISPOSITION OF LAND

()
gcope of the 1989 Act Q

’(Iil)\ i important class ef Qts subject to requirements of form are contracts
e

ission considered and rejected the abolition of all
ontracts, primarily because of the need for certainty, but
L otective istic re s; time to reflect and, if necessary to seek legal
also for Pro™=-" se of contracts dealing with land because they
ceofa c@exity of rights and duties’* Indeed the Commission’s

@? y enacted by the Law of Property (Miscellaneous

e 41989 Act’), are in important respects more rigorous than

quired.® By section 2(1) of the 1989 Act, contracts for the sale
an interest in land:

9

in writing and only by incorporating all the terms which the parties have
in one document or, where contracts are exchanged, in each.

on applies to a contract for a ‘disposition” of an interest in land, and “interest
and' is defined as ‘any estate, interest or charge in or over land'"™* Thus, the section
applies to a contract for a lease, a mortgage, a release, and a disclaimer. It applies where
neither party has any proprietary interest in the relevant property.”* Contracts for the

grant of a lease for a period not exceeding three years,” those made in the course ofa

public auction, and those regulated under the Financial Services and Markets Act 2000

L 4~ By

(for instance unit trusts investing in land) are excluded.”™

.J. ;.IA"'.

1 No 164, Formalities for the Sale etc of Land (1987) paras 27-29. For other advantages of
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mortgages by deposit of title deeds were previously v,
wr:l”;:‘:\::h‘:\% now bcc’:\ hc‘ld to be sub)cct to section 2 of the :'989":\’ With
they do not comply with it, because the basis of :m.ch c‘]ulm.blc MOrtgage g ¢q,

An option granted by the vendor of land is also a ‘contract’ withip section m""".’l
subsequent exercise of that option is a unilateral act and not withjy, the &

would destroy the very purpose of the option if the purchaser had to oy, inthey, n;

countersignature to the notice by which it was exercised!™ A ‘lock. gy “ Ndop,
where the owner of property agrees with a prospective purchaser not ¢, A l°d°mc .
other offers for property for a fixed period, is, however, not subject (o section 2 : F any
its negative nature—the vendor cannot sell to a third party but is not ¢oyy, il :‘;auu
sale to the prospective purchaser—means that there is no disposition of 10y

an inte
land.™ Again, contracts which are preliminary to the acquisition of such gy, "\tcr:? I
 OF

such as deal with a remote and inappreciable interest, would appear 10 pe Outside
‘ ¢

section.™

In one respect the 1989 Act probably requires a greater degree of formaljs "
the Law Commission recommended. It appears that it is no longer possible 1 h:: an
enforceable contract by written offer and acceptance in correspondence. there Can
either be a single document incorporating all the terms agreed and signed by the Pa'::"'st
or each party must sign a document incorporating the terms in the expectatiop that ucs
other has also executed or will execute a corresponding document INCorporating ":
same terms.*

Separate supplementary or collateral agreements to contracts relating to land are

within section 2. For instance, in the case of a contract to grant a lease, the agreem

Ol
Lang "00:1";

the prospective tenant to carry out certain workon the premises in cxchnngcfor@g'

has been held to be outside it, as long as the non-land elements are indep N ol t
land contract.”” The line between the contract relating to land and th@%

™ United Bank of Kuwait v Sahib [1997) Ch 107, rejecting the argument tl\%@cpmﬂs ar Q
(1999) 79 Q&w
3 *

charges rather than agreements to mortgage, But cf Target Holdings Ltd v@
ub v North Wi

(writing not needed for agreement which disposed of a mortgage). %
* Spiro v Glencrown Properties Ltd [1991] Ch 537; Law Com No 3
7 Ibid, 541 (Hoffmann J). See also Trustees of the Chippenham
& CR 527, 530.
™ Pitt v PHH Asset Management Ltd [1994] 1 WLR 327, above, p 68.
™ eg Angel v Duke (1875) LR 10 QB 174 (agreement to repair house f tive tenant); Humble v
Mitchell (1839) 11 A & E 205 (agreement to transfer shares in company { land). Cf Driver v Broad
_ /Gecslons concerned the Siatute OF Frudi e sy s %1y 2 gt w0 e s
. Conmision o New Towns Cooer (Grea Briain) i 1995) Ch 259 irsost Homes L
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1 qaral one I8, however, not always easy to draw paryicy|
""J,’:lconm" has been duly signed and is awaltlng cxchj:rly o n

o immediately prior to exchange. So, jn Record v B(’;ﬂ bUt 4 further term |s

SRA o s had not recelved a copy of 1

i orofpmpcrty PY OF the entries
m*“‘:‘m the contract, which had been drawn up, was t
the ‘.W irchaser, who was concerned about undiscloged entr
W exchanged contracts and this oral agreement was confi
P"Mm ged and the title was as warranted byt the purchamrmcd
Mdc orated, refused to complete and relied inter ali On non-

llld et I} the terms were not in el '
of the 1987 Act, since a Q n either the contracts exchanged or the exch \nge

of letter®-
ithough the pure
:?I}:e Han 8 “p% ofitract, the agreement was held to be 4 collateral contract and
. n
nate |

wmae’m'e&%

c IO fe transactions of this nature should nevert

gont W“'d e avoided y, of course, lead to a greater use of the con Mc;: wluc -
cof han has been necessary." R

| '_ The for ufred
e ) of the 1989 Act, contracts for the disposition of an interest in land
5¢ made in writing and not merely evidenced in writing. Furthermore
2(3) of the 1989 Act requires all the parties to a contract for the sale or
sition of an interest in land or their agents™ to sign the document incorporating
terms. The parties must all be identified by their signature and all the express terms
must be incorporated in the document.* Section 2 does not require the inclusion of
implied terms, such as a landlord’s covenant of quiet enjoyment,* and. if the parties
have reached agreement but fail to record all the terms in writing or record one or more
of them wrongly, the Court may order the written document to be rectified. although
rectification must notbe used toundermine the 1989 Act.” Where the written agreement
isso rectified, the order does not necessarily have retrospective effect; ‘the contract shall
come Into being . .. at such time as may be specified in the order’™ Where contracts

% [1991] 1 WLR 853; Smith (1992) 108 LQR 217; Harpum [1991) CLJ 399. Cf McCausliand v Dusncan Lawrie
l,,lr‘ 1997} | WLR 38 (a variation of material term had to comply with s 2).
‘“?m,llwm 853, 862, This was anticipated by the Law Commission, Law Com No 164, para 5.7,

On collateral warranties, see below, p 146,
iy Maribray Ltd [2013] EWHC 3272 (Ch) one of the contracts was void as against one of the alleged

“ﬁ"r’f&':
s "W »W-x 1lfof an unnamed or undisclosed principal, see below, p 691.
N “:”’“j Ltd [2011) EWHC 3377 (Ch), [2012] 1 All ER (Comm) 735.
Marhamv Poget (1908] L Cheo7, .
3377 Ch), (2012] 1 Al ER {Comm) 735, On rectification see below,

Y Francis v F Bersdoc
J ,."' | {|, ,.’ '."1..)‘.3?? “'
v ' B ' - - 2}
: .v_L.-:).oL A

€Ous Provisions) Act 1989, 2(4).See Law Com No 164, uni 36

4;"‘ ‘%‘m»m &‘FMM no authority to sign on behalf of that party (and no ratification). On contracts
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