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T 1d be other exceptions should, in my view, af

yWimmons

this stage

0 Mew ‘o,' . " . ! lOfl ural pUb“C law, be left to be decided on a
2'1 ve . b . O’R .’l 1 "-"l;:"-' :lt?‘u' 'i*’c "’ L
decision In ety v Mack, BERORUMEZE- Sl et ) [ e eqe ol
¢ a result of the '?‘ 4%, Ckmay | e R fiR e
[SCCkS.ZIiRSAm challenge an executive act or decision must he s:;r:l’l)h%t, | :’A’ sar jing the po ssibility of permissible €xceptions 1o

inciple, any unauthorised attempt to circumvent the

: SOflheﬂ ropriate rocess. : ‘hal ' .\k.’-; , pril | , ‘ d i
make their claim by mean pprop process. The dist; they T exclusiVY P afforded to public authorities by the Order 57

ate process is drawn between challenges bageq NCtigp e 01 feguards affo ;
:zattersandthogeon private law matters. Cha!lcngcs arising fro?n - 3 i ,ﬁ‘“ abuse (".f process. |
matters should be brought through 'the application for judiciyy et Clay WP 1K of the High Court Ordinance (Cap 4) provides f
Order 53, while cases turning on private law rights should be i oW v G
by the ordinary procedure; that is, by writ or originating -‘“mmon'?f"c“
attempt to avoid this procedural fi}stnnctnon will be deemed oy i c Any
be an abuse of process. The legiimacy of the charge of apyg. % Ourt

T a

oo 273 ,';Whi.?h an application for judicial review may be made

ific proce  htaining a ref ‘@ in the form of a mandamus. certiorari.
L ‘.{_ob;: .; t,al. ion 0 m tion. This statutory provision is based

| i w53 pioceeding in the English jurisdiction which was
lies in the deliberate creation of Order 53 as a special procedyre doc S GO "197 #enddsubsequently incorporated as section 3 of the
to balance the needs of both pub.llc au(hqr!lles and the applicants \'\gh'“d ;» ';' N 1981 (UK). The effects of introducing the Order 53
bearing in mind the need for public authorities to be able to carmy o l& | Court ? : tO . the full range of remedies (the prerogative

work efficiently: “The intention behind the rule is that puby;e au
and the like should not be vexed with hopeless applications’ : The 0""
53 procedure was designed not only to keep hopeless applicatjops Omdc: .

the courts but also to ensure that. even prima facie valid challenges o tefan ine the process for seeking those remedies: to make
disposed of as promptly as possible because, as Lord Diplock Said‘ .52\.:.'.1;;»}"%\.. < examination available; and to put in place safeguards

ibition, certiorari and the common law
‘ | injunction) available to an applicant under
7 Jeeo W} jout baving to 1ssue specific proceedings for individual

2
4 .
/
B
AA=]
i
N

""afk‘ - . »
O'Reilly: i}‘"* bk % such as the three-month time limit and the requirement
The public interest in administration requires that public authgg Y

he

for o\ "‘s“afeguardswere seen as essential to achieving a balance

&

Py

hird parties should ot be kept in suspense as (0 the Jeg 1& VA ‘\ndmz amms for individuals to challenge the decisions of

a decision the authority has reached in purported cxc,c_f , OCisim \ ,,(..‘:} w1 od gwmlsgmmnngthe adverse impact that such legal challenges

making powers for any longer period .th.an IS absoluwl')}) necessary | (L ‘%’.fgbodpubhc administration, particularly in terms of delay and

fairness to the person affected by the decision.* | (A° . aj’\”‘ ?stimundmg the execution of public policy and the delivery of
ARV 0 Ty

it carvices that such legal challenges can bring.
. I e
W e : 1Sing ’S,i’pnnclples are explained in Wong Fuk Tim v HKSAR
an otherwise meritorious challenge befor urts. He\couldoresee, | mment & Ors* where Lam J (as Lam PJ then was) said at paragraphs
even at that early stage, valid excer @ (o the prmqp{\}eg%f procedurl po, T

exclusivity: < Y

01U
61 &Qu s

PR

[3-3] Nonetheless, as Lord Diplock was at QSQS'O = \Q
exclusivity principle is a general rule rathzé’a0 rigid bwﬁ%‘

USAVER . Y
s . > ‘.0

L5 4 . | \ ~ | 6.T ; atters relied upon by the Plaintiff in his Statement of Claim are
My Lords, I have described this as a genggalrute; for, though it my atently public law challenges. Yet, instead of proceeding by way of
normally be appropriate to apply it by thewshritmary process of strkin Judicial review, the Plaintiff issued the writ in this action and in so doing
out the action, there may be exceptions, particularly where the invalidiy he cir ut mvented the usual procedure for advancing public law challenges
of the decision arises as a collateral issue in a claim for infringement of 2 in terms ‘of‘s’ge]nng leave for judicial review under Section 27K(3) of the

right of the plaintiff arising under private law, or where none of the parts High qémommance and Order 53 Rule 3 of the Rules of the High Court.
_ —_——

2 For adiscussion of the key procedural differences between an O 53 application fi $ H}J?jy{ v Mackman [1983] 2 AC 237 at 281, [1982] 3 All ER 680

judicial review and the ordinary procedure, see H Woolf, ‘Public Law ~ Private Lav 6 LauChi Fa &Anorv S-J & Anor [1999] 2 HKLRD 494, [1999] HKCU 1747 (CF1)

Why the Divide? A Personal View' [1986] Public Law 220 at 229-231. X! jﬁE’s(F -
[2003] HKCU 1304 (CFA) at para 90. b \,‘)ﬁ,iﬁ im v HKSAR Government & Ors [2011) HKCU 1948 (unreported, HCA
4 O'Reilly v Mackman [1983] 2 AC 237 at 281, [1982] 3 All ER 680. 100872011, 12 October 2011) (CFT).
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